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KOGER, Chief Judge

Theagppdlant, Dr. Gregory CharlesFors, isachiropractor wholost hislicensefollowing alegetions
that he engaged in sexud conduct with severd patients and employees, induding the plaintiff-gppdleg,
Connie Lee Johnson.  Johnson filed alawsuit againgt Fors in Minnesota Sate court seeking to recover



damages Forsfiled for rdief under Chepter 7 of the Bankruptcy Code, which stayed the pending date
court ction. Theresfter, Johnson filed an adversary procesding requesting aruling thet any damages she
obtained in the Sate court action would be nondischargegble as a willful and mdicious injury under 11
U.SC. §523(a)(6). After afour-day trid, the bankruptcy court' entered judgment in favor of Johnson.
Forstimdy gopeds  We determine that the bankruptcy court committed no reversble error, and afirm.

Background

The parties are quite familiar with the facts of this case, and, accordingly wewill discussthe facts
only asthey are necessary to our decison. At thedoseof trid, the bankruptcy court ruled from the bench
dating:

Basad onthe testimony presented in this proceeding, based upon the documents
that wererecaved into evidence and reviewed, based upon the testimony out of Court but
admitted by way of depositions, and with due regard for the legd arguments of counsd,
the Court makes the fallowing findings

The defendant, Gregory Fors, usad his subdantid power inherent in his pogtion
as a publicly licensed practicing chiropractic care provider to creste and control an
environmant for the purpose of enabling sysematic targeting for sexud exploitation
sdlected women patients who sought chiropractic trestment from him.  The defendart,
Gregory Fors, targeted the plaintiff Connie Johnson as his patient and employesand using
the subgtantid power of hisposition asher medicd care provider and employer caused her
to become ingppropriatdy  physicaly, emationdly, psycdhdogicdly and finanddly
dependent upon him for the pecific purpose of making her sexudly submissve and
ubsarvient to him to satify his persond sexud and other needs and desires

The defendant, Gregory Fors conduct in thisregard was intentiond in the sense
that it wasknowing and headsrong. The defendant, Gregory Fors conduct inthisregard
wasmdidousinthat it wasundertaken with theknowledge, the undersanding and with the
purpose that the conduct would harm the plaintiff Connie Johnson by rendering her
ingppropriatdy sexudly submissveand subsarvient tohimto stisfy hispersond sexud and
other needs and desires.

Pertaining to and influencing al of theforegaing findings arethese generd findings
A) thedefendant, Gregory Fors, well understood the dynamic of the chiropractic provider
petient rdaionship, the prohibition of sexud conduct and/or sexud rdaionship by a
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licensad chiropractic provider with his patients as a condition of the privilege to practice
chiropractic care, and that he well understood that amgor purpose of the prohibition is
to protect patients such asthe plaintiff Connie Johnson, whatever her own particular issues
with repect to dependency, with respect to maritd datus or Stuation and domegtic
rdaions, and any other psychologicd or physica issues that might be involved with her;
that a mgor purpose of the prohibition is to protect patients such as this plaintiff who
necessarily come under the professond influence and contral of chiropractic care
providersin their successful professond treatment.

And B) thetestimony of RebeccaHoffmen, Tammy Rugtand Bird and the plaintiff
Connie Johnson regarding the conduct of the defendant, Gregory Fors, toward and with
respect tothemwascredible. Conflicting testimony of the defendant regarding thesesame
metters was not.

Accordingly any debt of the defendant-debotor, Gregory Fors, to the plaintiff
Connie Johnson that might result from the defendant’ s willful and maidous conduct as
heretofore found and described is not dischargegble under 11 USC 523(8)(6) and the
plaintiff Connie Johnson is entitled to judgment of nondischargestility accordingly.

Subssquently, the bankruptcy court entered a short order memoridizing his bench ruling.

On goped, Fors contends that in determining that his conduct stisfied the willful and mdidous
sandard of section 523(3)(6), the bankruptcy court erred by disregarding the affirmative defense that
Johnson consented to a sexud relationship; by erroneoudy applying a reckless disregard sandard to
section 523(a)(6); and by improperly rdying upon Fors violation of the Minnesota Satutory prohibition
againg sexud conduct between a chiropractor and patient as condusive evidence of mdice, or, in other
words, by wrongly adopting aper se ruleof “mdice’. Fors dso assartsthat the record on gpped does
not support ether the bankruptcy court’ s finding that Fors established an environment to satisfy hisown
sexud needsand desireswithout any regard to theinterests of Johnson or others, or the bankruptcy court's
findings regarding witness crediibility.

Standard of Review

The bankruptcy gppdlae pand reviews “the bankruptcy court’ sfindings of fact under the dearly
erroneous standard and consder|g legd issuesdenovo.” Shyder v. Dewoskin (In re Mahendra), 131
F.3d 750, 754 (8" Cir. 1997)(citing Gourley v. Usery (In re Usary), 123 F.3d 1089, 1093 (8" Cir.
1997)). “A findingis*dearly erroneous when dthough thereisevidenceto support it, thereviewing court
on the entire evidence is left with a definite and firm conviction that a misake has been committed.”




Andersonv. Besssmer City, 470U.S. 564, 573,105 S. Ct. 1504, 1511, 84 L. Ed. 2d 518 (1985)(quoting
United Satesv. U.S Gypsum Co., 333 U.S. 364, 395,68 S. Ct. 525,542, 92 L. Ed. 746 (1948)). “The
bankruptcy court's detlermination of whether a party acted willfully and mdicdoudy inherently involves
inquiry into and finding of intent, whichisaquestion of fact.” Waugh v. Eldridge (In re Waugh), 95 F.3d
706, 710 (8" Cir. 1996)(citation omitted). “\Where there are two permissible views of the evidence, the
factfinder’ s choice betweenthem cannot bedearly erroneous.” |1d. a 712 (atation and internd quotation
marks omitted). Further, “due regard shdl be given to the opportunity of the bankruptcy court to judge
the credibility of the witnesses” Fed. R. Bankr. P. 8013. “If the bankruptcy court’s account of the
evidence is plaugble in light of the entire record viewed, it must be uphed even though we may have
weghed the evidence differently had we been Sitting asthetrier of fact.” Forbesv. Forbes(In re Forbes),
215B.R. 183, 187 (B.A.P. 8" Cir. 1997)(citing Anderson, 470 U.S. at 573-74, 105 S. Ct. at 1511).

Discusson
Section 523(3)(6) of the Bankruptcy Code provides:

(8) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of thistitie does
not discharge an individud debtor from any debot —

(6) for willful and mdidousinjury by the deator to another entity or to the property of
another ertity.

11 U.SC. §523(2)(6).

In the Eighth Circuit, case law interpreting the meaning of “willfu” and “mdidous’ in section
523(8)(6), as modified by Kawaauhauv. Geiger, 523 U.S. 57,118 S. Ct. 974, 140 L. Ed. 2d 90 (1998),

iswell developed. In HobsonMould Works, Inc. v. Madsen (InreMadsen), 195 F.3d 988, 989 (8" Cir.
1999), the Eighth Circuit Court of Appeds opined:

Under section 523(8)(6), adebtor isnot discharged from any debt for “willful and
mdiaousinjury” to another. For purposesof thissection, thetermwillful meansddiberate
or intentiond. See Kawaauhauv. Geiger, 523 U.S. 57, 61, 118 S, Ct. 974, 140 L. Ed.
2d 90 (1998)(8 523(a)(6) requiresddiberate or intentiondl injury); InrelLong, 774 F.2d
875, 881 (8" Cir. 1985)(to meet willfulness component of § 523(8)(6), debtor’ sactions
creating licbility must have been * heedstrong and knowing”).




InJohnsonv. Miera(InreMiera), 926 F.2d 741, 743-44 (8" Cir. 1991), the Eighth Circuit Stated:

InInrelLong, 774 F.2d 875, 880-81 (8" Cir. 1985), we recognized that the
dements of “willfulness’ and “mdice’ differed under section 523(8)(6). We dated thet
malice mugt goply to aheightened levd of culpability which goes beyond recklessness if
it is to have a meaning independent of willful. 1d. a 831l We then defined “willful” as
“headdrong and knowing” conduct and “mdidous’ as conduct “targeted at the creditor
... a leasdt in the sense that the conduct is certain or dmost catain to cause. . . ham.”
Id.

In Kawaauhau v. Geiger, 523 U.S. 57, 61-62, 118 S, Ct. 974, 977, 140 L. Ed. 2d 90 (1998),
the United States Supreme Court addressed the meaning of the word “willful” in section 523(8)(6) and
teaches that:

The word “willful” in (&(6) modifies the word “injury,” indicating thet
nondischargeshility takes a ddliberate or intentiond injury, not merdy a ddiberate or
intentiond act that leadstoinjury. . . . Moreover, asthe Eighth Circuit observed, the (8)(6)
formulaion triggersin the lavyer’s mind the category “intentiond torts” as distinguished
fromnegligent or recklesstorts. Intentiond tortsgenerdly requirethet theactor intend “the
conseguences of anact,” not Smply “theact itsdf.” Restatement (Second) of Torts §
8A, comment a, p. 15 (1964)(empheds added).

A plantiff need only prove nondischargeshility under section 523(g)(6) by apreponderance of the
evidence. See Fischer v. Scarborough (In re Scarborough), 171 F.3d 638, 641 (8" Cir. 1999), cert.
denied, 120 S. Ct. 330, 145 L. Ed. 2d 258 (1999).

1) Allegation thet the bankruptcy court disregarded consent evidence offered asa

defense

Forsassartsthat thebankruptcy court erred asametter of law by improperly disregarding evidence
he offered & trid that Johnson consented to the sexud rdaionship. During trid, Fors admitted thet he
engaged in atwo-and-a-hdf year sexud rdationship with Johnson thet begen while shewas apatient and
continued when she became an employee of his chiropractic dinic, and he testified regarding the reasons
for his bdlief that Johnson had consented to the rdaionship. Thereis nothing in the record on gpped thet
shows the bankruptcy court prohibited, reected or disregarded any evidence of consent offered by Fors
as addense. The bankruptcy court admitted dl testimony regarding the issue of consent, whether
introduced by Fors or by Johnson. The court choseto bdieve Johnson' stestimony, which wasbolstered
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by the testimony of another witnesswho had hed asmilar experience with Fors, thet shefdt she hed lost
her free will and fdt she had no choice but to succumb to Fors sexud advances and engage in a sexud
rdaionghip with him.

2) Allegation thet the bankruptcy court wrongfull led awillful or reckless
disregard standard to 11 U.S.C. § 523(2)(6)

Fors contendsthat the bankruptcy court improperly gpplied awillful or recklessdisregard sandard
to detemine willful and madicious conduct under 11 U.S.C. 8 523(9)(6). Forsiscorrect that the reckless
disregard sandard has been rgected by both the Eighth Circuit and the Supreme Court. However, the
record before usdoesnot support Fors' assertion that the bankruptcy court gpplied theincorrect dandard
to determine willful and maidous conduct. Fors admitted thet he was aware of the Minnesota gatutory
prohibitionagaing achiropractor engaging in saxud conduct with apatient, and admitted that he had taken
continuing education courses Snce graduating from chiropractic school regarding appropriate boundaries
between chiropractor and patient. Fors dso understood that it was important to mantain gppropriate
boundaries between himsdf and his petients. However, Fors chase to ignore the prohibition and instead
opted to pursue a sexud reaionship with Johnson while she was a patient, and later while she was an
employee. The evidence shows that Fors engaged in an intentiona and deliberate course of action, and
that there was nathing accidenta or merdly reckless about his behavior. Fors conduct was headstrong
and knowing, and targeted a Johnson in a manner that was cartain or dmogt cartain to cause her harm.
See Johnsonv. Miera (In re Miera), 926 F.2d a 743-44. Contrary to Fors assartions, “[t]he mdice
standard does not require spite, ill will, or apersond animosity.”  Erickson v. Roehrich (In re Roehrich),
169 B.R. Y41, 945 (Bankr. D.N.D. 1994). “A wrongful act ismdidousif . . . there exigs a ‘knowing
wrongfulness or knowing disregard of the rights of another.’” 1d. (atation omitted). An act may befound
to be mdicious even in the aosence of a edific, ubjective intent toinjure. 1d.  We determine that the
bankruptcy court gpplied the correct dandard to determine whether Fors engaged in “willful” and
“mdidious’ conduct within the meaning of section 523(2)(6).




3) Allegation thet the bankruptcy court wrongly adopted aper se rue of “malice’

The Minnesota Satute governing the revocation of a chiropractor’ s license datesin rdevant part
that:

Subdivison 1. Grounds. The date board of chiropractic examiners may refuse to
grant, or may revoke, suspend, condition, limit, restrict or qudify a license to practice
chiropractic, or may causethe name of aperson licensed to be removed from the records
in the office of the court adminidrator of the ditrict court for:

(11) Unprofessionl conduct.

For the purposes of dause (11), unprofessiona conduct meansany unethicd, deceptive
or ddeterious conduct or practice harmful to the public, any departure from or thefalure
to conform to the minimad standards of acceptable chiropractic practice, or awillful or
cardessdisegard for the hedlth, wdfare or sefety of patients, in any of which cases proof
of actud injury need not be esablished. Unprofessonal conduct shdll indude, but not be
limited to, the following acts of a chiropractor:

(b) Engaging iﬁ &l)r.\duciwith apdtient that issexud or may reesonably be interpreted by
the patient as sexud, or in any verbd behavior that is seductive or sexudly demeaning to
apatient.

Minn. Stat. Ann. § 148.10.1 (West 2000).

Fors contends that the bankruptcy court relied only upon hisvidlaion of this Satute as condusve
evidenceof malice, thereby improperly adoptingaper seruleof “mdice” Forsassatsfirg thet therecord
does not support afinding thet he violated the Satute, and second thet the violation of the Satute doneis
not enough to support the bankruptcy court’ sfinding of mdiciousintent.

Wefind thet thebankruptcy court hed sufficient evidencefromwhich to condudethet Forsviolated
section 148.10.1 of the Minnesota datutes. In her Complaint to Determine Dischargeshility of Delat,
Johnson dleged that the Minnesota Board of Chiropractic Examiners revoked Fors chiropractic license
purstart to Minn. Stat. Ann. 8 148.10.1. In his Answer, Fors admitted thet the Minnesota Board of
Chiropractic Examinershad revoked hislicense. Theorder issued by the MinnesotaBoard of Chiropractic
Examiners was admitted &t trid, over objection by Fors counsd who contended thet the order revoking
Fors license was only rdevant to show that Fors hed violated chiropractic rules, but had no rdevanceto
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any per se theory of mdice. Johnson did not indudethisexhibit intherecord on goped. However, Fors
admitted at trid thet it was improper and unprofessond for him to engage in a sexud rdaionship with
Johnson; that Johnson, dong with severd other women, hed filed a complaint againg him with the
Minnesota Board of Chiropractic Examiners; that heinvoked his 5" Amendment privilege and chose not
to tedtify a the hearing held before the Minnesota Board of Chiropractic Examiners, thet the Minnesota
Board of Chiropractic Examiners revoked his license in May of 1997; that he was sanctioned by the
Minnesota Board of Chiropractic Examiners because he engaged in sexud conduct with his patients; and
that he deserved to bedisciplined for hisconduct and have hislicense sugpended, but not revoked because
another chiropractor “with hisfive afars’ only recaved a sugpenson.

Next, wefind no support for Fors assartion thet the bankruptcy court relied only upon hisviolaion
of section 148.10.1 of the Minnesota Satutes as groundsfor finding mdidousintent. Here, inaddition to
the evidence that Fors knowingly violated section 148.10.1 of the Minnesota Satutes when he targeted
Johnson for sexud favors, the record is replete with evidence that supportsthe bankruptcy court’ sfinding
of mdidousintent. The bankruptcy court listened to other former patientsand/or employesswho tetified
tha Fors engaged in varying degrees of sexud conduct with them.  Johnson and the other witnesses
tedtified about the dameaging affect Fors' conduct had upon them.  Fors tedtified that after he graduated
from chiropractic school, he took continuing education dasses addressng boundary issues. Fors
understood theimportance of maintaining gppropriate boundaries between chiropractor and patient. Fors
admitted that he engaged in sexud conduct with Fors and other women, with the knowledge thet it was
improper and unprofessond to do .

Fndly, the bankruptcy court did not err by congdering Fors violaion of the Satute as evidence
of mdidousintent. TheEighth Circuitin Long and Miera sanctioned the use of cdrcumdantia evidenceto
Oetermine whether a debtor acted with mdiciousintent. In Bardays AmericaBusiness Credit, Inc. v.
Long (InreLong), 774 F.2d 875, 881 (8" Cir. 1985)(footnote and citations omitted), the Eighth Circuit
opined that “[w]hileintentiond harm may bevery difficult to establish, thelikdihood of harminan objective
sensamay beconddered inevduaingintent. Useof objectiveinformation to ascertain intent to causeharm
isby nomeansunfamiliar.” InJohnsonv. Migra(InreMiera), theEighth Circuit sated thet “arcumdantia
evidenceof thedebtor’ ssate of mind [ can] beused to ascartanwhether mdiceexided.” Miera 926 F.2d
a 744.




Further, in Knight Kitchen Music v. Pineau (In re Fineau), 149 B.R. 239, 244-45 (D. Me.
1993)(citations omitted), the didtrict court determined that a debtor’ s violation of afederd copyright law
known to the debtor “was an ‘ aggravating feature which evinces a vauntary willingnessto inflict injury’”
within the sphere of section 523(g)(6). In Norton v. Dean (In re Deen), 79 B.R. 659 (Bankr. N.D. Tex.
1987), the bankruptcy court congdered, among other evidence, the debtor’ sviolaion of a Texasdatute
and Texas Department of Human Resources rules prohibiting a sodd worker from engaging in sexud
conduct with a dient as drcumdantia evidence of malice for purposes of section 523(8)(6). In Geev.
Hammond (InreGee), 173 B.R. 189 (B.A.P. 9" Cir. 1994), theNinth Circuit Bankruptcy Appellate Pand
conddered evidence that the debtor hed violated a Washington state sex discrimination statute when
afirming the bankruptcy court’s finding thet the debtor hed mdicoudy injured the plaintiff within the
meening of section 523(8)(6). In Avary v. Sotelo (Inre Sotelo), 179 B.R. 214 (Bankr. SD. Cd. 1995),
the bankruptcy court congdered the debtor’ s violaionof the CdiforniaFair Employment & Housng Adt,
aswdl ashisvidaion of Title V1l of the Civil RightsAct of 1964, asevidence of hismdidousintent under
section 523(8)(6). In Licdov. Topakas (In re Topakas), 202 B.R. 850 (Bankr. E.D. Pa 1996), df'd,
1997 WL 158197 (E.D. Pa 1997), thebankruptcy court cons dered evidencethat the deotor hed violated
Title VII of the Civil Rights Act of 1964 in making a determination regarding maice under section
523(a)(6).2

As the foregoing cases show, it is permissible for a bankruptcy court to consder crcumdantia
evidence that a debtor violated a rdevant datute, dong with other pertinent evidence, when meking a
factud determinationregarding maiciousintent. Thebankruptcy court properly consdered Fors violation
of the Minnesota gatutory prohibition againg a chiropractor engaging in sexud conduct with a petient as
drcumdantid evidenceof hismdidiousintent. Such evidence, dong with the additiond evidence admitted
a trid regarding this issue, adequatdly supports the bankruptcy court's finding that Fors acted with
mdidousintent.

2 In her brief, Johnson relies on Oregon Ford, Inc. v. Clayburn (In re Clayburn), 67 B.R. 522
(Bankr. N.D. Ohio 1986), for the proposition that adebtor’ sviolation of alaw issufficient, in and of itsdf,
to congtitute malice under section 523(a)(6). However, that case was reversed by Oregon Ford, Inc. v.
Claburn, 89 B.R. 629 (N.D. Ohio 1987).




4. Allegation that the record on apped does not support the bankruptcy court’s
finding that Fors established an environment to satisfy his own sexud needs
and desres without any regard to the interests of Johnson or others

Fors assarts that the record on goped does not support the bankruptcy court’s finding thet he
established an environment to stisfy his own sexud nesds and desires without any regard to the interests
of Johnson or athers. Wefind it unnecessary to discussthelurid detalls of Fors various sexud encounters
with his patients and/or employees of which severd witnesses tedtified during the course of the four-day
trid of thismatter. We have carefully read the 661-pagetrid transcript, and determine that the record on
gpped more than amply supports the bankruptcy court’s factud findings on this issue. Further, the
bankruptcy court’ s factua findings on this metter, dong with the ather evidence admitted at trid, support
the determination that Fors engaged in willful and malicious conduct under section 523(8)(6).

5. Allegetion thet the record does not support the bankruptcy court’sfindings
regarding witness credibility

The bankruptcy court found thet the tesimony of Rebecca Hoffman, Tammy Rustand Bird and
Connie Johnson regarding the conduct of Fors toward and with respect to them was credible, and thet
Fors conflicting tesimony at trid was not credible regarding these same matters. Fors argues that the
record doesnot support the bankruptcy court’ sfinding onwitness credibility, and more particularly assarts
that thetestimony of Johnson and another witness Tammy Rustand Bird, wasoutrageoudy implausbleand
wholly unsupported by other corroborative evidence.

Asthetrier of fat, itisthe burden of the bankruptcy court to assessthe credibility of thewitnesses
aswdl asthe suffidency of the evidence. Seelnrelinterco Inc., 211 B.R. 667, 682 (Bankr. E.D. Mo.
1997). Thebankruptcy court’ simpresson of the credibility of thewitnessesisentitled to grest weight. See
In re Barber, 95 B.R. 684, 688 n.14 (Bankr. W.D. Mo. 1988). Due regard mug be given to the
opportunity of the bankruptcy judge to assess the credihility of the withesses. See Inre Finandid Corp.,
1 B.R. 522, 525 (W.D. Mo. 1979), &ff’d, 634 F.2d 404 (8th Cir. 1980); Fed. R. Bankr. P. 8013.
“[Q]nly thetrid judge can be aware of the variationsin demeanor and tone of voice that bear 0 heavily
on the ligener’ s underganding of and bdief inwhetissad.” InreMcConnehea, 96 B.R. 121, 124 (SD.
Ohio 1988) (quating Andersonv. City of Bessemer City, 470 U.S. 564, 574-75, 105 S. Ct. 1504, 1512,
84 L. Ed. 2d 518 (1985)).
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Here, the evidence in the record on goped supports the bankruptcy court's credibility
determinations. See Waugh, 95 F.3d a 711. Each of the three women tetified regarding her individud
experience with Fors, and sated that Fors pursued her inasexud manner to avarying degree of success,
from touching one woman's breedts to engaging in sexud intercourse with two of the women. The
women' sstorieswerecondstent in many agpects, and their testimony reved sthat Forsengagedinapattern
of conduct whereby he pursued his patients seeking sexud favors. The bankruptcy court did not err by
disbdieving Fors tesimorny and determining the three named women' s tesimony to be credible.

Fndly, a bankruptcy court’s dishdlief of a debtor/defendant’ s testimony in a section 523(a)(6)
metter properly can be used to support afinding that the debtor acted mdicioudy. See Topakas, 202B.R.
at 852, 862.

Insum, we afirm the ruling of the bankruptcy court that any damages recovered by Johnsonin her
pending sate court lawsuit are nondischargegble under 11 U.S.C. §523(8)(6). Thefact thet areviewing
autharity might have reached adifferent condusion on the evidence presented isnot sufficient for reversdl.
The bankruptcy court committed no errors of law, nor are we left with a definite and firm conviction thet
amigtake has been committed.

A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL,
EIGHTH CIRCUIT
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