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KRESSEL, Bankruptcy Judge.

The debtor, Dondd Nangle, filed apetition under Chapter 7 of the Bankruptcy Code on February
17, 2000. On March 31, 2000, Patricia Semer commenced an adversary proceading agang Nangle,
pursuart to 11 U.S.C. § 523(a)(6) and (a)(7), asking that Nangle's debts to her be determined to be



nondischargesble. On June 16, 2000, the bankruptcy court entered an order granting Siemer’ smation for

summary judgment, determining thet the delots owed her were nondischargegble under 11 U.SC.

§523(a)(6).! Nangle gopedsfrom thisorder. We afirmin part, and reverse and remand in part.
BACKGROUND

A. Thelllinois Judgment

Seme filed a complaint againg Nangle in lllinois Sate court on September 10, 1990, seeking
damages pursuant to the federal Fair Debt CollectionPracticesAct.? On October 25, 1991, shefiled an
amended complaint asserting two causes of action. Count | of the amended complaint sought actud
damages in the amount of $1,000 for each of Nangle' s dleged vidlations of the Fair Debat Collection
Practices Act, inatota amount exceading $15,000. Count 11 sought compensatory and punitive damages
for Nangl€ sdleged vidlaionsaf thelllinoisConsumer Fraud and DeceptiveBusinessPracticesAct® Both
counts assarted that Nangle intentiondly engaged in various activities which harassed, oppressed and
abusad Semer in order to collect a consumer debt from her

Falowing ajury trid and basad upon thejury’ sverdict, thelllinois court entered judgment in favor
of Semer inthe amount of $42,841.69. The lllinois Judgment, which was entered on or about July 15,
1992, induded actud dameages, atorneys fees and codts, and punitive damages of $20,000. Nangle
gopeded the judgment to the Appdlate Court of linais, which court issued an order to show cause why
Nangle spetitionfor leaveto goped should not bedtrickenfor lack of jurisdiction. Nangledid not respond
to the gppellate court’ s order to show cause, and the gpped was thus stricken on or about December 8,
1994. Nangletook no further sepsto contest the Illinois Judgment, which is now find.

! Becauseit was not necessary, the bankruptcy court did not address the § 523(8)(7) dam.

2 15U.SC. 81692, et. seqg.

3 1lI. Rev. Sat., Ch. 121 %2 (current verson a 815 Ill. Comp. Stat. 505/2 (1993)).

* The complaint assarted, anong other things, that Nangle usad profane language; contacted
her by tdlephone late a night; repeetedly telegphoned her; contacted her knowing she was represented
by counsdl; used fase, mideading and deceptive representations regarding the amount and gatus of the
debt; accused Semer of committing arimind offenses, and attempted to collect amounts not owed.
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OnFebruary 25, 1994, Semer regigered the lllinois Judgment asaforeign judgment in the Circuit
Court of the County of . Louis, Missouri. The judgment was*“revived’ on April 20, 1998. Nangle hes
never made any payments to Semer on the judgment. Nangle esimates that, with interegt, the unpaid
lllinois Judgment has now increased to approximatdy $72,500.

B. The Contempt Order

INnMissouri Siemer atempted, through numerousavenues, todiscover Nangl€ sassetsfor purposes
of collection of the judgment. Nangle responded with atempts to dymie such efforts Semer noticed
Nangle s depogtion for October 29, 1999. The deposition notice included a demand to produce
documents concerning Nangle sassets. Nangle failed to produce dl the documents required, and further
refusad to respond to certain deposition questionsregarding hisassats. The Missouri Sate court entered
an order, on January 4, 2000, granting Semer’s motion to compd and ordering Nangle to produce the
withhdd information within 10 days

Rather than complying, Nangle moved, by mation malled 2 days before his production was due,
for acontinuance and Say of the order to produce. The motion asserted that: (1) Nangle needed 30 day's
to comply, and (2) Nangle was “serioudy exploring the viahility of filing a Chepter 7 Bankruptcy
proceeding [Sc] as an dterndive to subjecting himsdf to this creditors [S¢] proceeding.” The court did
not grant Nangleé smation. Nangle did not comply with the court’s order, and Semer brought amation
for contempat.

Nangle falled to gppear & the hearing on Semer’s contempt motion, and the court entered an
order, on February 17, 2000, granting Semer’ smotion and holding Nanglein contempt of court for fallure
to comply with theorder to produce. The Conternpt Order imposed a“ compensatory fing’ againg Nangle
inthe amount of $40,723.32, plusinterest a 9 percent per annum from July 16, 1992, urtil pad in full.®
The order provided thet Nangle could “purge’ hiscontempt by paying thefine, and that enforcement of the
order was stayed until February 24, 2000 to dlow Nangle an opportunity to “purge’ his contempt.®

> Although the Contempt Order is silent regarding whether the fine is payable to the court or to
Semer, the parties herein have assumed that it is payable to Semer.

® Thiswas not Nangl€ sfirst contempt order in connection with this matter. In an order dated
November 21, 1994, the Illinois Sate court issued an order to show cause why he should not be held in
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Nangle did not pay any portion of the fine. On the same date thet the Contempt Order was
entered, but later in the day, Nangle filed a Chapter 7 petition. He daims that he gppeded from the
Contempt Order, and that hisapped was dismissad by theMissouri Court of Appedsasbeing premature.
However, thereis no evidence in the record to support the contention thet there was an gpped, or thet it
was digmissed.

C. TheSimmay Judgment

OnMarch 31, 2000, Semer commenced an adversary proceading againgt Nangle, pursuant to 11
U.S.C. § 523(a)(6) and (a)(7), seeking to adjudicate the debts dlegedly owed Semer, for the lllinois
Judgment and Contempt Order, nondischargesble.

On June 16, 2000, the bankruptcy court entered an order granting Seme’ s motion for summary
judgment, determining the debots owed her were nondischargegble under 11 U.S.C. 8§ 523(a)(6), but not
rding on Semer’s § 523(a)(7) dam. In granting summary judgment, the bankruptcy court gpplied
Missouri collaterd estoppd |aw, to both the lllinois Judgment and the Missouri Contempt Order, to find
thet the respective Sate court rulings had determined that the delots owing Semer arose from “willful and
mdidous’ injuries by Nangle againg Semer. Nanglefiled atimdy natice of goped from the bankruptcy
court’ s order.

DISCUSSION

We review the bankruptcy court’sgrant of summary judgment denovo. Clarkv. Kellogg Co.,
205 F.3d 1079, 1082 (8th Cir. 2000); First Bank of Mariettav. Hogge, 161 F.3d 506, 510 (8th Cir.
1998). Siemer isattitled to summary judgment if she can prove thet there is no digpute as to a genuine
issue of materid fact, and that sheis entitled to judgment as amater of law. Clark, 205 F.3d at 1082;
Hogge, 161 F.3d a 510. Wegpply thesubgtantivelaw of theforum gates Missouri and lllinois. Clark,
205 F.3d a 1082. We review de novo the bankruptcy court’ s gpplication of thoselaws, and if the Sate
law is ambiguous, we predict how the highest court of the sate would resolve theissue. Seeid.; First
Colony Life Ins. Co. v. Berube, 130 F.3d 827, 829 (8th Cir. 1997).

contempt for hisfailure to gppear a ahearing regarding the discovery of hisassats. Nanglefailed to
gopear a the show cause hearing and the court found him in contempt.
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“Willful and Malicious” Under § 523(a)(6)

Section 523(8)(6) provides that a debt is nondischargesble where the debot is “for willful and
mdidousinjury by the debtor to another entity . ... 11 U.S.C. 8523(q)(6). Inorder to prevail on her
dischargeshility dam, Semer mudt prove, by apreponderance of theevidence, thet the debtsresulted from
willful and mdidousinjuries by Nangle See Grogan v. Garner, 498 U.S. 279 (1991); Fischer v.
Scarborough (In re Scarborough), 171 F.3d 638, 641 (8th Cir. 1999). Beginning with its opinion
inBarclays American/Bus. Credit, Inc., v.Long (InreLong), 774 F.2d 875 (8th Cir. 1985), the
EighthCircuit haslong hdd thet “willful” and“maidous’ aretwo ssparaeand diginct dementswhich must
be proven in order for 8 523(8)(6) to apply. See Scarborough, 171 F.3d a 641; Allstate Ins. v.
Dziuk (Inre Dziuk), 218 B.R. 485, 487-88 (Bankr. D. Minn. 1998).

InKawaauhau v. Geiger (Inre Geiger), 523 U.S. 57 (1998), the United States Supreme
Court hdd thet theterm “willful,” asused in § 523(a)(6), requiresmorethanintent to do the act that causes
injury; indeed, Semer mugt show that the defendant intended the injury. Geiger, 523 U.S. at 61-63,
aff’ g 113 F.3d 848 (8th Cir. 1997). Reckless or negligent conduct is not sufficent. See Geiger, 523
U.S. a 977; Barclays, 774 F.2d a& 881. The Supreme Court noted, with goprovd, the Eighth Circuit's
acceptance of the Restatement (Second) of Torts congruction of an “intentiond tort” to definethewillful
requirement of 8 523(a)(6). See Geiger, 523 U.S. a 977. In Geiger, the Eighth Circuit Sated:

We therefore think thet the correct rule isthat ajudgment debot cannot be
exempt from discharge in bankruptcy unlessit is based on what the law
hes for generations called anintentiond tort, alegd category that isbased
on ‘the consequences of an act rather than the act itsdlf.”  Restatement
(Second) of Torts § 8A, comment g, a 15 (1965). Unless the actor
‘desires to cause the consequences of hisact, or . . . believes
that the consequences ar e substantially certain to result from
it, he...hasnot committed an intentiond tort. 1d. § 8A at 15.

Geiger, 113 F.2d a 852 (empheds added); see also Long, 774 F.2d a 881 (daing that under this
definition of “willful,” theinjury “must be ‘ cartain or subgantidly certain’ to oocur”) (aitation omitted).

The Supreme Court ated that the term “willful” in 8§ 523(a)(6) modifies the word “injury,”
“indicating that nondischargeghility takes a ddiberate or intentiond injury, not merdy a ddiberate or
intertional act that leeds to injury. Geiger, 523 U.S. a 61. An “injury” has been ddfined in the



Resatement (Second) of Torts to mean “the invasion of any legdly protected interest of another.”
Restatement (Second) of Torts § 7(1). The type of conduct which judifies the “denid of a debtor's
discharge under 8§ 523(3)(6) requires the same type of intentiona conduct that would giveriseto liaility
for an ordinary intentiond tort.” Thompson v. Kelly (Inre Kelly), 238 B.R. 156, 160 (Bankr. E.D.
Mo. 1999). For example, debts arigng from traditiond intentiond torts such as assault and battery have
generaly been held nondischargeeble under 8§ 523(8)(6). See Kelly, 238 B.R. a 160.

Thus to demondrate that the injury was willful, Semer mugt show thet she suffered injury, the
invaaon of her legdly protected interest, as aresult of an intentiond tort by Nangle See Geiger, 113
F.2d a 852; Dziuk, 218 B.R. a 487-88.

Semer mud dso prove that Nangle s conduct was “mdidous”  In the Eighth Circuit, this means
that she mugt show that his conduct was “targeted a [Seme] . . . a leedt in the sense that the conduct is
certain or dmogt certainto cause.. . . ham.”” See Scarborough, 171 F.3d a 641 (citations omitted);
Dziuk, 218 B.R. & 487. Nangle must have acted with the intent to harm Semer. Scarborough, 171
F.3d a 641. The Restatement (Second) of Torts defines“harm” as*“the exisence of lossor detriment in
fact of any kind to aperson resuiting fromany cae” Restatement (Second) of Torts 8 7(2). Toprove
mdice, drcumdantid evidence of the debtor’ s state of mind can be used. See Johnson v. Miera (In
re Miera), 926 F.2d 741, 744 (8th Cir. 1991).

To summarize, to preval under 8 523(8)(6), aplaintiff must show that the defendant intended both
the“injury” and the“harm” (asthose teems are defined in 88 7(1) and 7(2) of the Restatement (Second)
of Torts respectivey).

Inthis case, the bankruptcy court gpplied the doctrine of collaterd estoppe to determinethat both
the Illinois Judgment and Contempt Order debts arosefrom willful and maicous conduct by Nanglewhich
caused Semer injury. The Supreme Court has previoudy held that the doctrine of collaterd estoppd
gppliesin bankruptcy to bar the rditigation of factua and legd issues which were previoudy determined
by adate court. See Miera, 926 F.2d a 743 (citing Grogan, 498 U.S. 279, 111 S. Ct. 654, 658

" Nether the Eighth Circuit’s congruction of theterm “miicious” nor the determination thet
“willful” and “mdidious’ arediginct prongs of § 523(g)(6), wasanissuein Geiger, and therefore, the
Supreme Court’sruling did not addressit. See Geiger, 523 U.S. 57.
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n.11). To deermine whether collaterd estoppe applies, welook to the subgtantive law of theforum Sate
and give predusive effect to the sate court judgment if sate lawv would do s0. See 28 U.S.C. §1738;
Scarborough, 171 F.3d a 641. Therefore, we must look to the collaterd estoppd law of lllinoisand
Missouri, respectively.

The Illinois Judgment

The Supreme Court of Illinais has determined that the “minimum threshald requirements for the
gpplication of collaterd estoppd . . . are: (1) theissue dedided in the prior adjudicationisidenticd with the
one presented in the suit in question, (2) therewas afind judgment on the meritsin the prior adjudication,
and (3) the party againg whom estoppd is assarted was a party or in privity with a party to the prior
adjudication.” Talarico v. Dunlap, 685 N.E.2d 325, 328 (1. 1997). In addition, evenif thethreshold
requirements are met, Illinois will not goply collaterd estoppd to predude parties from presenting their
damsor defensesif unfairness would result to the party baing estopped. Seeid.

Thereisno digoutethat thelllinois Judgment wasafind judgment onthe merits or thet Nanglewas
apaty tothat judgment® The dispute is whether the willfulness and mdidiousness of Nangle s conduct
were issues determined by the Illinois Judgment.

The jury verdict in favor of Semer does not Sate whether it was based upon Count | (federd
dam) or Court | (federd and state daims combined) of the complaint.® Although, the type of dameges
awarded, for “mentd didress, embarrassment . . .,” “deprivation of the use of property,” and “exemplary

8 Nangle atacks the gopropriateness of the lllinois Judgment and assarts various legd erors
dlegedly committed by the date court. However, that judgment isfind and Nangle may not usethe
bankruptcy proceeding to collaerdly atack it.

® Theverdictison“Verdict Form A” and it dates “[w]e the ury, find for [Semer] ad
agang [Nanglg).” Damages were assessed “in the sum of $27,000.00, itemized asfollows
Mentd digress, embarrassment, shame and

humiligtion: $6,000.00
Deprivation of the use of property: $1,000.00
Exemplary damages $20,000.00"

(App. 63). The court dso avarded atorneys feesand cogs
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damages” indicate that the verdict was based upon ajury finding thet Nangl€ sactionsviolated the lllinois
Consumer Fraud and Deceptive Business Practices Act (contained within Count 11).1° Further, punitive
damages were avarded. The FDCPA doesnot provide for punitive dameages, but punitive damages may
be awvarded if the lllinois CFDBPA isvidlated. Cf. 15 U.S.C. § 1692k(a), with 815 11I. Rev. Sta., 121
Y, 1 270(@) (current verdon at 815 11l. Comp. Stat. 505/10a) (which providesthat damagesrecoveradle
under the CFDBPA inaprivate cause of action indudeactud damagesor any other rdief which the court
deams proper”; lllinois courts have interpreted thisto indude punitive damages™). Accordingly, the jury
must have determined thet Nangle violated the Sate consumer fraud Satute

The jury ingructions regarding Count |l of the complaint, together with the jury’s verdict,
demondrate that the lllinois Judgment condusvdy determined that Semer auffered injury as aresult of
willful and maidous conduct by Nangle

Thejury indructionsunder Count 11 reguired thejury tofind thet Nangle“wilfully [d¢] and wantonly
vidlated the lllinais[Consumer Fraud datute] in that heintentiondly, knowingly or fraudulently engegedin
conduct which cregted alikdlihood of confuson and misundergandingtotheplantiff” by doing oneor more
of thefalowing activities

(8 Without the consent of plaintiff, or . .. acourt . . ., communicated with
plantiff in connection with the callection of adeht a an unusud timewhich
he knew or should have known to be inconvenient to plaintiff, namdly,
after 9:00 PM.

(b) Without plaintiff’s consent, or . . . acourt . . ., and after recaiving
notice that plaintiff was represented by an atorney with regard to the
subject debt, and with knowledge of said atorney’s name and address,
communicated with plantiff directly without the consat of plantiff's
atorney.

(©) Usad language, the naturd consequences of which was to abuse
plantff.

10 Semer's dury Ingruction No. 21 was gpplicableto the lllinaislaw. It ated thet if the jury
found for the plaintiff on theissue of lighility, then dameages must be fixed, and the categories of
damages were the same as those st forth in the jury verdict form.

1 See, e.g., Black v. lovino, 580 N.E.2d 139, 149 (Ill. App. Ct. 1991) (citing Warren v.
LeMay, 491 N.E.2d 464 (Ill. App. Ct. 1986)).



(d) Caused plaintiff’ s telgphone to ring repestedly and continuoudly.

(€ Engaged plantiff in tdephone conversations repegtedy and
continuoudy with the intent to annoy, abuse, and harass plaintiff.

(f) By omisson of the amount of the delt, deceptively and mideedingly
represented the character and amount of said deat to plantiff.

(9) Represented, expresdy and by implication to plaintiff thet nonpayment
of her dleged debt would result inthe saizure of her property when saizure
wasunlanful . . . .

(h) Threatened to take action againg plaintiff that cannot legaly betaken
under lllinois[law].

(i) Felsdly represented and implied that plaintiff had committed acrimeor
other conduct in order to disgrace plaintiff.

(j) Used fase representations and deceptive meansto collect or atempt

to collect adebt.
(k) Threstened to take nonHudicid action to effect dispossesson of

plantiff’s property when there was no presant right to possesson. . . .
() Falledto . . . send plaintiff [certain legdly reguired notices).

(App. 54-56).

Jury Ingruction No. 22 for Semer gated thet if the jury found Nangle' s conduct “as daimed by
plantiff in Count 11 . . . waswilful and wanton and proximatdy caused injury to the plaintiff, and
if you bdieve thet justice and the public good requireit, you may, in addition to any damagesto which you
find the plaintiff entitled, avard” punitive damages. (App. 61, emphasisadded). Jury Indruction No. 11
for Semer dated that the terms “wilful and wanton” meant “a course of action which shows actual or
deliberate intention to harm, or which, if not intentiond, shows anutter indifference to or conscious
disregard for aperson’sown safety and the sefety of others” (App. 51, emphasis added).

Thus, by dedding in Semer’'s favor on Count |l and awarding punitive damages, the jury
necessrily found that Nangle sconduct was“wilful and wanton.” Indigputably, the consumer fraud causes
of action brought by Semer did not involve mattersof “sefety.” Therefore, thejury necessaxily found thet
Nangle had an actud or ddiberate intent to injure; his conduct was not merdy reckless or negligent. The
categories of ativitieswhich the jury necessarily found he engaged in (the jury hed to find Nangle did one
or more of the acts in categories (a)-(1) aove) ae dl dearly willful acts (eg., “communicated with
plantiff,” “used language” “caused plantiff's tdgphone to ring,” “engaged plaintiff,” “threstened,” . . ).
We conclude that the jury’ sfindings that Nangle vidlated the Illinois Consumer Fraud Adt, in the manner
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in which he vidlated the gatute, and the jury’ sfinding thet hisactionswere*willful and wanton” asdefined
by the sate court, necessarily required a finding that Nangle acted willfully within the meening of §
523(8)(6). See Scarborough, 171 F.3d a 643. Thejury determined that Nangle desired to causethe
conseguences of his act, or beieved tha the consegquences were subgantidly certain to follow. See
Geiger, 113 F.2d at 852> The jury further determined that Nangle ddiberatdly invaded a legdly
protected interest of Semer’s (protected under the Consumer Fraud Act). Nangl€'s conduct, as
determined by the jury, wasthe equivdent of an intentiond tort. See Geiger, 113 F.2d at 852; Dzi uk,
218 B.R. at 487-88.

Nangle's conduct in this case, as found by the jury, could only have been targeted & Semer.
Moreover, thejury found that hegpeaficadly intended theharm: the” mentd didress embarrassment, shame
and humiligion,” and the* deprivation of the use of property” suffered by Semer. Therefore, we condude
thet the jury necessarily found that Nangle s actions were mdicious within the meaning of 8 523(8)(6).

Snce Nangle fully particdpated in and litigated the llinois case, no unfairess would result to him
in goplying collaterd estoppd to the Illinois Judgment. Therefore, we hold that the bankruptcy court
correctly gpplied the doctrine of collaterd estoppd to determine that the Illinois Judgment is
nondischargesble under 8 523(8)(6).

12 |n regards to the enumerated categories of conduct which trigger astatutory violaion (a,
supra), theindructions concerning the federd FDCPA wereidenticd. A jury indruction, offered by
Nangle, further mandated that the jury could nat find him ligble under Count | unless hisviolation of the
FDCPA was“intentiond.” Thus, the § 523(8)(6) andyd's and result would be the same if the jury hed
determined that debtor’ s actions violated the FDCPA.

On gpped, Nangle seamed to suggest that because there was ajury indruction mandating thet
the jury could only find aviolaion under Count | if it found his conduct “intentiond,” if thejury ruled in
Seme’sfavor ingead on Count 11, but not Count 1, this could only meen that the jury did not find his
conduct “intentiond.”  Thisargument iswithout merit. Frg, aswe discussad, under Count 11 the jury
must have necessrily found thet Nangle' s conduct was willful - an intentiond tort. Second, the
FDCPA contained additiond requirementsthet the Illinois satute did not have. For example, the jury
would have been reguired to find that Nangle was a*“ dett collector” within the Satutory definition of
the FDCPA. See 15U.SC. §19624(6); App. & 52. Therecord isslent asto whether or not the
jury made any findings concerning the FDCPA' s requirements.
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The Missouri Contempt Order

In Missouri, the courts gpply four factorsin determining whether to gpply collaterd estoppd: (1)
the issues in the present case and the prior adjudication must be identicdl; (2) the judgment in the prior
adjudicationmust beon the merits; (3) ‘the party againg whom collaterd estoppd [ig] asserted [must have
bean] the same party or in privity withaparty inthe prior adjudication;” and (4) * the party againg whom
collaterd estoppd isassarted [mudt] have [hed] afull and fair opportunity to litigate theissuein the prior
auit.”” Scarborough, 171 F.3d at 641-42 (dterationsin origind) (ating State v. Nunley, 923 SW.2d
911, 922 (Mo. 1996) (en banc)). Therequirement that the prior judgment be* onthemerits’ incorporates
the requirement that it be afind judgment on the merits See Scarborough, 171 F.3d a 642; Nunl ey,
923 SW.2d at 922.

Hements three and four are nat in digoute here. However, there is nothing in the record to
demondrate that the Contempt Order was afind judgment on the merits. Further, we cannat condude
thet the issues presented areidenticdl.

Missouri law treatsthe goped ability, and findity, of “avil” versus“arimind” contempt ordersvery
differently. A conviction for crimind contempt is not reviewable on goped. Teefey v. Teefey, 533
S\W.2d 563, 565 (Mo. 1976) (en banc). Ingtead, remedies for crimind contempt orders are writs of
habeas corpus or of prohibition. See Sate ex. rel. Chassaing v. Mummert, 887 SW.2d 573, 577
(Mo. 1994) (en banc); Int’| Motor Co., v. Boghosian Motor Co., 870 SW.2d 843, 848 (Mo. Ct.
App. 1993). A cvil contempt order, ontheother hand, isgppedable. Teefey, 533 SW.2d at 565. But
aavil contempt order may not be gppeded until the order has been enforced, such as by incarceration
or by executing onthefine!® See Bailey v. Amon, 941 SW.2d 657, 658 (Mo. Ct. App. 1997) (finding
thet until there has been an atempt to execute on acivil contempt order, the order isinterlocutory and not
gopedable); Srickland v. Srickland, 941 SW.2d 866, 868 (Mo. Ct. App. 1997); Boghosian, 870
SW.2d a 847. Inorder to determine whether the Contempt Order was afind judgment on the merits,
we must firg ascertain whether the order wasa“arimind” or “cvil” contempt order under Missouri law.

13 Nangle damstha advil contempt order is not gopedddle until the party subject to the
order isincarcerated. That isan inaccurate characterization of Missouri law. Insteed, as discussed,
there mugt be an atempt to enforce the order, which may or may not indude incarceretion.
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Courts in Missouri have long acknowledged thet many cases have dements of both aivil and
aimind contempt, and thet it is often difficult to discern which is presented.  See, e.g., Teefey, 533
SW.2d a 565-56. In addition, the trid court's desgnation of an order as avil or cimind is not
determingtive; rather, we look to the substance of the order to determineits nature. See Teefey, 533
SW.2d a 565; In re Marriage of Hunt, 933 SW.2d 437, 448 (Mo. Ct. App. 1996). Genedly,
crimind contempt is punitive in neture. 1ts purpose s to protect the dignity of the court and the authority
of the court’sdecrees. See Teefey, 533 SW.2d a 566; Chem. Fireproofing Corp. v. Bronska,
553 SW.2d 710, 715 (Mo. Ct. App. 1977). Civil contempt isgenerdly remedid in nature. Its purpose
isto protect and ad thelitigant, for whose benefit the order was made, by providing ameansto coercethe
other party to comply with the rdief the court granted the litigant. See Teefey, 533 SW.2d at 566;
K.Khan, Inc., v. Wortham, 983 SW.2d 539, 541 (Mo. Ct. App.1998) Accordingly, avil contempt
orders frequently levy acompensatary, per diem, finewhich is payable until the contemnor complieswith
the court's order. See Khan, 983 SW.2d at 541; Bronska, 553 SW.2d at 715 (dating further that
fines for avil contempt should be relaed to the litigant's actud damages, as the purpose is remedid).
However, severd Missouri courts have dso found that lump sum, non-per diem compensatory fines
payable to the litigant may dso be cvil in neture, even though there is nothing the contemnor can do to
comply with theunderlying order and avoid thefine. See Khan, 983 SW.2d at 541; Hunt, 933 SW.2d
a 448-49 (noting though that such fines should be related to the litigant’ s actud damages).

Missouri courts sometimes examine five factorsin ascertaining whether a contempt order is avil
or cimind: “(1) wasthere aprivate or public plantiff; (2) did the contempt procesding srve apunitive or
remedid purpose; (3) were there specid dements of contumacy; (4) was the proceading conducted asa
aimind or dvil procesding; and (5) did the defendant have the requisite intent for crimind contempt.”
Hunt, 933 SW.2d a 448 (citing Bronska, 533 SW.2d a 715); see Teefey, 533 SW.2d at 565-56.

Thefirg and fourth factorsindicate the proceeding in thiscasewas civil in nature: thereisaprivate
plantiff and the proceeding was conducted asadivil, not crimind, proceeding. Thethird factor could favor
acrimind contempt, snce Nangle sated he was conddering filing a Chapter 7 bankruptcy petition, rather
than complying with the court's order. Thus, Nangle Sated a preconceived intent to disobey the court
order. The fifth factor concerns the necessary intent for crimind intent. A contempt cannot be criming
unlessitis “willfu.” See Bronska, 533 SW.2d a 716. Although the Contempt Order does use this
languege (seeinfra), that done doesnot gopear to be suffident for crimind intent. “Inacriminad contempt
proceeding, the defendant must be advised of the chargesagaing him, . . . and is presumed innocent until
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proven guilty beyond areasonable doubt.” Hunt, 933 SW.2d at 448 (citing Bronska, 533 SW.2d at
714n.1). TheContempt Order containsno finding thet the State court applied areasonable doubt sandard
to the procesding. The fifth factor, therefore, pointsin favor of acdvil contempt proceeding.

BExamining the actud language of the Contempt Order, we find thet the conflicting language usd
is not dear on the issue of whether thiswas acvil or crimind contempt order. In pertinent part, the
Contempt Order Satesthat:

(1) Nangées*“adionswereintentiond, willful, wanton and desgned to interfere with
Hantiff’ s effortsto collect the judgment entered . . . "

(2  “Asadirectresult. .., Pantff hasbeen unableto obtain the discovery and other
information necessary to obtain satisfaction of the judgment entered herein. In
addition, Plaintiff hasincurred and will continueto incur atorney’ sfeesand other
expensss. ...

(3) Nagl€es “ations were without judtification and evidence a contumadious
disregard for the authority of this Court.”

(4  Nanglewashdd to bein contempt of court and a“compensatary fing” inthesum
of $40,723.32, plusinterest . . . a nine percent (9%) per annum from July 16,
1992, until paid in full” waslevied agangt him. *

5)  “Upon payment of sad compensatory fine [Nanglgl shdl have purged his
aoresaid contempt. In order to dlow [Nangle] an opportunity to purge his
contempt . . . enforcement of this Order shdl be stayed until 5:00 p.m. on
February 24th, 2000. Inthe event thet [Nanglg] dhdl fall to purge his contempt
.., thisOrder shdll be enforced againg him without further notice™>

(App. 124-25).

14 Itisundear how the date court arrived at this amount, dthough the partiesrefer toit asa
“doubling” of the underlying Illinois Judgment. In her mation for contempt, Semer requested her codts
and atorneys fees, and she sought debtor’ s incarceration until he complied with the court’ s prior
moation to compd certain discovery. The Contempt Order imposaed afine, but no incarceration.

15 Thereisacatan amount of ambiguity in this provison. If the only way to purgethe
contempt isto pay thefine, saying enforcement israther meaningless Theimplication isthat Nangle
could purge himsdf of contempt in some other way, presumably by complying with the discovery order.
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On the one hand, the language contains avil agpects in thet it sets forth the harm thet Nangle's
actions, or inactions, causad Semer and levies a*“compensatory fing” the payment of which will “purge’
debtor’s contempt. On the other hand, the order is aimind in neature in that:  the contempt “purge’ is
illusory, thereis nothing Nangle can do to comply with the underlying order and avoid thefine thereisno
indicationthat the“ compensatory” fineisbasaed upon Semer’ sactud damages; and, the order date sthat
Nangl€ scontempt evidenced disregard for the court’ sauthority. Inaddition, the Contempt Order isslent
as to whether the fine is payable to the court, or to Semer, dthough the parties assume its payable to
Seme.

However, we bdieve that the Supreme Court of Missouri would conclude that the subject
Contempt Order was dvil, rather then crimind, in nature. Despite the conflicting languege, it gopearsto
us that the contempt proceedings were primarily for Semer’s benefit, not to vindicate the court. See
Teefey, 533 SW.2d a 566; Hunt, 933 SW.2d a 448 (concluding that primary ressonsfor finding the
contempt civil was the “civil nature of the proceeding and the private character of the parties). The
contempt proceedings were pat of a discovery disoute between the parties and Nangl€'s contempt
frudrated Seme’ seffortsto obtain discovery. Further, the procedurd safeguardsrequired if the contempt
was aimind in naturewere not present. See Hunt, 933 SW.2d at 448; Bronska, 533 SW.2d at 714
n.l.

Therefore, we condude that the Contempt Order is avil in nature rather than arimind. A avil
contempt order is appedable, but not until the order has been enforced, such asby executing on thefine
See, Teefey, 533 SW.2d at 565; Bailey, 941 SW.2d at 657; Strickland, 941 SW.2d at 868;
Boghosian, 870 SW.2d & 847. Thereis nathing in the record to show that any effort has ever been
meade to enforce the Contempt Order, or that the order was gopeded or isin any way afind order.
Accordingly, we condudethat the Conternpt Order was not afind judgment on themeritsfor the purposes
of collaterd estoppd. Thus, it wasimproper to give the Contempt Order collaterd estoppd effect.

Further, because of the conflicting language of the Contermpt Order, wedso cannot condudethet
the issues presented by the Contempt Order areidentical to those contained in the dischargeshility action.
Soedificdly, we cannat find thet the Contempt Order determined that Nangle' s conduct was “mdidious’
withinthe mesning of 8 523(g)(6). The order contains passing languageindicating that Nangl€ s contempt
wastargeted perhapsa Semer, but dso a the court. Therecord isinsufficient to determine thet the Sate
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court condusvey determined that Nangle intended to harm Semer. See Scarborough, 171 F.3d a
641.%6

We condlude thet the bankruptcy court erred in giving collateral esoppd effect to the Missouri
Contempt Order. Therefore, we reversethe bankruptcy court’ sgranting of summeary judgment to Semer
on theissue of the dischargestiility of the Missouri Contempt Order, and remand to the bankruptcy court
for trid or other procesdings conggent with this opinion.

Section 523(a)(7)

Sema’s mation for summary judgment dso requested rdief under § 523(8)(7) concerning the
dischargeghility of the Contempt Order. Section 523(8)(7) provides that a debt is nondischargegble “to
the extent suchdeht isfor afine, pendty, or forfature payable to and for the bendfit of agovernment unit,
andis not compensation for actud pecuniary loss....” 11U.SC. 8§8523(a)(7). The bankruptcy court
dd not rule on this issue because it was unnecessary.  On remand, the bankruptcy court may congder
Seme’sdam under § 523(8)(7).

Attorney’ s Fees
Semer dso requested that we remand the issue of her request for her atorney’ s fees and codts,
inthe adversary proceeding, back to the bankruptcy court sncethe court did not rule on thet request. We
are undear of the bassfor her reques, but the bankruptcy court may congder it on remand.

CONCLUSION
The order of the bankruptcy court granting Semer’ smation for summary judgment is afirmedto

the extent that it determined the delat arigng from the Illinois Judgment was nondischargegble pursuant to
11 U.SC. 8§ 523(g)(6). However, the bankruptcy court’s order is reversed to the extent it granted

16 The Contempt Order spedificdly sates that Nangle s “ adtions were intentiond, willful,
wanton and desgned to interfere with Flantiff’ sefforts. . ..” (App. 124). In addition, Nanglefiled a
motion seeking to avoid compliance with the order compdling disdosure in which he gated that he was
“serioudy explaring the viahility of filing” a petition under Chepter 7 “as an dternative to subjecting
himsdf to this creditors[d¢] procesding.” (App. 336). Thus it gopearsthet thereis sufficient evidence
to establish that Nangl€ s conduct was “willful” within the meaning of 8 523(a)(6). See
Scarborough, 171 F.3d at 641.
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summay judgment in Seme’s favor on the issue of the dischargedhlity of the delat arisng from the
Contempt Order, and we remand this matter for further prooceedings consstent with this opinion.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE
PANEL, EIGHTH CIRCUIT.
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