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DREHER, Bankruptcy Judge

Appdlants Michad Aaron Bowmanand Debra Jo Bowman (“Debtors’) gpped the December 1,
1999 order of the bankruptcy court* granting Appdlee Jack Bond (“Appdleg’) rdief from the automatic

The Honorable Timathy Mahoney, Chief Judge, United States Bankruptcy Court for the

Didrict of Nebraska



stay to foreclose on certain red property in Dundy County, Nebraska owned by the Debtors (* Dundy
property”) and the February 17, 2000 order of the bankruptcy court denying Debtors motion for
recondderation. We afirm.

FACTS

The Debtorsin this case are Michad and DeraBowman. Mr. Bowman isemployed full-timeby
aradio gation eguipment company in Ogdlaa, Nebraska, goproximatdy 60 milesfromthe Dundy property
which isthe subject of thisgoped. Ms Bowmean is employed full-time as a derk a alumber company.
The Debtors combined yearly income is gpproximately $60,000.

On April 23, 1999, the Debtorsfiled a chepter 11 bankruptcy petition. Thefiling of thet petition
dayed a fored osure action on the Debtors 1,400 acre Dundy property. Metropoliten Life Insurance
Company of Kansas City origindly hed the first mortgage on the Dundy property. Prior to the Debtors
bankruptcy filing, however, Metropalitan had assgned its mortgege interest to the Appdlea. When the
bankruptcy petition wasfiled, the Dundy property was subject to numerous liens and mortgages totding
over $4 million, induding Appelleg s daim for around $600,000.

Upon filing for bankruptcy, the Debtorsindicated that they intended to reorganize? ther faming
operations. So, throughout the summer of 1999, the Debtors requested gpprovd from the bankruptcy
court to undertake certain farming operations. On one occad on, the Debtors proposed to leasefarmlands
from alarge produce company to plant pumpkins. Severd creditors objected to the Delators plans, and
the bankruptcy court denied the Debtors moation on grounds thet it was too late in the summer to plant
pumpkins. On another occason, the Debtors proposed to plant organic crops and lease 300 acres of
famland in Hays County, Nebraska Based on objections from creditors, the bankruptcy court

disgpproved that proposd aswell.

*Throughout the bankruptcy procesdings, Debtors asserted thet they were “famers’ asthe
termisdefined in 11 U.SC. § 102(20) and indicated thet they planned to continue and reorganize ther
farming operations. However, while the Debtors certainly owned farmland, such asthe 1,400 acre
Dundy property, thereis no evidence that they were actively farming that property or any other
property a the time they filed for bankruptcy.



OnAugust 2, 1999, the Debtorsfiled aplan of reorganization and a disclosure Satement. Under
that plan, the Debtorsindi cated thet they would not only continuether farming operationsbut dso thet they
would undertake organic farming. Specificdly, the plan provided that the Debtors would retain thar
interest in the Dundy property and make subgtantid annud payments. Profitsfrom thefarming operations
would be usad to pay the secured creditors daims in ingdlments over twenty-five years. Unsecured
creditors would receive apro-rata share of any remaining profits over asevenyear period. In addition,
the plan provided that the Debtorswould maintain ther full-timejobsasasdesassociaeand aderk, usng
thisemployment incometo cover their living expenses. The gppendix to the planindicated thet the Debtors
bdieved the Dundy property wasworth $700,000. Severd creditors objected to thislow vaduation. One
lien holder hired an gppraiser to vaue the Dundy property.

Appdlee damed that a successful reorganization was not possble given the Debtors proposed
plan. On September 17, 1999, Appellee sought rdief from the automatic day to initiate foredosure
proceedings, assarting both thet the Debtors lacked equity in the Dundy property and that the Dundy
property was not necessary for an effective reorganizetion.  Alterndtively, the Appdlee argued that his
interest in the Dundy property was not adequately protected.

During the next severd months, the Debtors sought to continue the hearing on Appeleg smation
for rdief from the automatic say. On October 12, 1999, the bankruptcy court hdd aprdiminary hearing.
The Debtors subsequently offered Appdlee severd different payment plans to adequatdly protect his
secured interest and requested that the bankruptcy court delay or cancel the upcoming evidentiary hearing.
The bankruptcy court denied the Debtors requests.

OnNovember 3, 1999, the bankruptcy court held an evidentiary hearing on Appeleg smationfor
rdief from the automatic day. At the hearing, the Debtors counsd acknowledged that the Debtors hed
no equity in the Dundy property and that the plan of reorganization proposed in August was not
confirmable. The Debtors accordingly introduced anew plan of reorganizationa liquidation plan under
which the Debtors would liquidate severd rdated entities, such as Bowman Storage LLC, and form one
uviving entity, the Bowman Family Patnership, Ltd., to engage in organic dary faming and pork
production.

Mr. Bowman tedtified & the evidentiary hearing that neither he nor hiswife had any experiencein
the dairy business or organic faming. Mr. Bowmean dso indicated thet they did not own any fam

3



equipment or cows. Moreover, the Debtors acknowledged thet they had no operating capitd to get their
faming operaionsup and running. Under the plan, the Dundy property would stidlefor thefirg twoyears
because its five-year water dlocation had dready been used. During those two years, however, the
Debtors could, according to Mr. Bowman, secure organic catification for their farming operations, which
required that no pesticides or ather chemicas be gpplied to the farmland for two growing seesons, and
continue to callect Fresdom to Farm Act payments from the USDA. Mr. Bowman dso pointed out thet
heand hisrdatives had been actively engaged in developing apork production project Snce 1994. Findly,
Mr. Bowmean acknowledged that he was nat sure of the plan’s treetment of certain creditors and liens,
spedificdly which liens or creditors would recaive payments and in what amounts

On December 1, 1999, the bankruptcy court entered an order granting Appelee rdief from the
automatic day, enabling Appdlee to initiate foredosure proceedings againg the Dundy property under
Nebraska datelaw. The Debtors subsequently filed amotion asking the bankruptcy court to reconsider
its previous order in light of new evidence about the Dundy property’s vdue.  Previoudy, the Debtors
bdlieved that the Dundy property was worth $700,000, but they now hed awrittengopraisd vauingit &
$1.4 million. On January 31, 2000, the bankruptcy court held atd ephonic hearing on the Delotors mation
to recongder and, on February 17, 2000, denied that motion. The Debtors gppealed from the order
granting Appellee rdief from the autometic $ay and the order denying the mation to recongder.

During ord argument in this case, the partiesadvisad the court that theforedl osure sle authorized
by the bankruptcy court’ sorder granting rdlief from the automatic stay would likdly occur inthe near future.
Asof the date of thisopinion, thefored osure sdle has not yet taken place, but the Dundy property remains
under imminent threet of foredosure. 1In addition, it is now dmog e@ghteen months and two full growing
Seasons into the Debtors farm reorganization and the Debtors Hill have not proposed a plan of
reorganizetion acceptable to the creditors.

ISSUES

On goped, the Debtors raise two main issues. The fird issue is whether the bankruptcy court
abusad its discretion in granting Appdlee rdief from the automatic stay. The bankruptcy court granted
Appdlee rdief from the automatic stay under sections 362(d)(1) and 362(d)(2) after finding thet the
Appdleg sinterest inthe Dundy property was not adequatdly protected; that the Debtorsdid not have any

equity inthe Dundy property; and that the Dundy property was not necessary to an effectivereorganization.
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As discussed more fully below, because we have decided that the bankruptcy court correctly granted
Appdleerdief from the automatic Stay under section 362(d)(2), we do not need to addressthe dterndive
ground for rdief under section 362(d)(1). The second issue on goped is whether the bankruptcy court
abusad its discretion in denying Debtors: motion for reconsderation.

STANDARD OF REVIEW

A decisgon togrant or dery amation for rdief from the automatic Say iswithinthediscretion of the
bankruptcy court and will be reviewed only for an abuse of discretion. Blan v. Nachogdoches County
Hospitd (Inre Blan), 237 B.R. 737, 739 (B.A.P. 8th Cir. 1999); Kirwan v. Vandewef (Inre Kirwan
), 164 F.3d 1175, 1178 (8th Cir. 1999). An abuse of discretion will only be found if the lower court's
judgment was based on dearly erroneousfactud findingsor erroneouslegd condusons Barger v. Hayes
County Non-Stock Co-ap. (In re Barger), 219 B.R. 238, 243 (B.A.P. 8th Cir. 1998) (citing Mahenia
v. Ddo, 99 F.3d 1476, 1480 (8th Cir.1996)). "A finding is 'dearly erroneous when dthough there is
evidenceto support it, the reviewing court, on theentire evidenceisleft with the definite and firm conviction
that amistake has been committed.” I d. (quoting Andersonv. City of Bessamer City, 470 U.S. 564, 573,
105 S.Ct. 1504, 84 L.Ed.2d 518 (1985)). The bankruptcy court’s determinetions thet the Debtors did
not have any equity in the property and that such property was not necessary to an effective reorganization
under Bankruptcy Code § 362(d)(2) arefactud in neture. Assuch, we review those findings under the
clearly erroneous sandard.

The bankruptcy court's order denying the “mation to recongder” is reviewed under the same
standard on gpped. Action by the bankruptcy court on a Rule 60(b) motion may be reversed only for
abuse of discretion. Kirwan v. Vandewert (In reKirwan), 164 F.3d 1175, 1177 (8th Cir. 1999).

DISCUSS ON

The Bankruptcy Code provides thet a creditor may seek rdief from the automatic Say in cartain
limited arcumstances. Specificdly, under section 362(d), the bankruptcy court may grant a party relief
from the automatic Say “for cause, induding the lack of adequate protection of aninterest in property of
such party in interest” or, dternativey, “if the deotor does not have an eguity in such property, and such
property is not necessary to an effective reorganization.” 11 U.S.C. 8 362(d)(1) & (d)(2) (1994). The



languege of section 362(d) mekes dear thet acreditor may obtain reief from the automatic Stay on ether
ground?

Under section 362(d)(2), the creditor seeking relief from the automatic Say initidly bears the
burden of showing that the debotor has no equiity in the secured property. See Anderson v. Farm Credit
Bank of &. Paul (In re Anderson), 913 F.2d 530, 532 (8th Cir. 1990); In re Fenske, 96 B.R. 244, 247
(Bankr. D.N.D. 1988) (citing United Sav. Ass n v. Timbers of Inwood Forest Assocs, 484 U.S. 365
(1988)); seeds0 11 U.S.C. §362(g)(1) (1994) (“Inany hearing under subsaction (d) ... of this section
concerning rdlief fromthe dtay ... the party requesting such rlief hasthe burden of proof on theissue of the
debtor’s equiity in property; and ... the party opposing such relief has the burden of proof on al other
issues””). Oncethe creditor sustainsthat burden, the burden of proof then shiftsto the debtor to show thet
the property is necessary to an effective reorganization. See Anderson, 913 F.2d at 532.

Thetest for determining equity under thefirgt part of 8 362(d)(2) involvesacomparison between
the totd liens againg the property and the property’ s current value. Nantucket Investors [l v. Cdifarnia
Federd Bank (In re Indian PAms Assocs, Ltd), 61 F.3d 197, 206 (3d Cir. 1995). All encumbrances
are totded to determine equity whether or nat dl lienholders have requested rdief fromthe day. Id. a
207. Inthis case, the Debtors conceded on severd occasions that they do not have equity in the Dundy
property. The Debtors lack equity regardiess of whether the $700,000 vaue or the $1,411,000 vaueis
used because the lien totd on the Dundy property exceeds $4 million.

The Debtors having conceded thet they lack equity inthe Dundy property, theonly remaining issue
iswhether the bankruptcy court erred in finding thet the Debtors failed to sustain their burden of proof on
the second part of section 362(d)(2). The Supreme Court held that the debtor must show thereis a
“reasonable possibility of asuccessful reorganizationwithinaressonabletime’ tosatisy section 362(d)(2)'s
“necessary for an effective reorganization” component.  Timbers of Inwood Foredt, 484 U.S. at 376.
More specificdly, adebtor must show thet its proposed plan of reorganization is feesble and therefore,
likdy confirmable. See Fenske, 96 B.R. & 247, 248. According to the Eighth Circuit, the “feagbility test
contemplates ‘the probahility of actud performance of provisonsof theplan. ... Thetest iswhether things
whichareto be doneafter confirmation can bedone asapractica metter under thefacts’” In re Clarkson,

3Saction 362(d) dso provides athird ground for relief from the autometic stay in the case of
sngle as red estae. However, thisthird ground for rdlief does not gpply in this case
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767 F.2d 417, 420 (8th Cir. 1985) (quating In re Bergmen, 585 F.2d 1171, 1179 (2d Cir. 1978)). In
other words, ““[g]incerity, honesty, and willingness are not sUfficient to mekethe plan feasible, and neither
are visonay promisss” Id. (“The Clarksons failure to file operation reports or audit reports makes
informed expectations about the plan' s success virtudly impossible. ... Although we sympeathize with the
Clarksons wefind thet the feesihility test isfirmly rooted in predictions basad on objective fact.”).

Applying the Timbers of Inwood Forest sandard to this case, the Debtors failed to esteblish thet
therewasany progpect for asuccessful reorganization of their farming operationsa any time. The Debtors
repeatedly presented to the bankruptcy court plans for reorganization that were not feesble and not
confirmable. The Delators firg argument isthat they did not have auffident time between thefiling of thar
bankruptcy petition in April of 1999 and the granting of rdief from the Say seven monthslater to etablish
thelr progpectsfor asuccessful reorgenization. However, asfootnote onein theTimbersof Inwood Forest
case makes dear, saven months provided the Debtors ampletime. See Timbers of Inwood Forest, 484
U.S a376n.1 (atinginter dialnreFndey, 76 B.R. 547, 555 (Bankr. N.D. Miss. 1987) (6%2 months);
In re Efcor, Inc., 74 B.R. 837, 843-45 (Bankr. M.D. Pa. 1987) (4¥2 months); 1n re Developmert, Inc.,
36 B.R. 998, 1005-06 (Bankr. Haw. 1984) (6 months); Inre BocaDev. Assocs, Ltd., 21 B.R. 624, 630
(Bankr. SD.N.Y. 1982) (7~2months)). Indeed, this seven month period spanned afull growing season
through which the Delstors mede little, if any, progress towards reorganizing.

Next, the Debtors point to the plan of reorganization and disclosure satement filed in Augudt of
1999 asevidencing thair progpectsfor asuccesstul reorganization. Specificdly, the plan proposed thet the
Debtorswould pursue organic farming and the production of organic milk. The plan drew many objections
from creditorswho legitimately questioned the Debtors ability to undertake organicfarming. The Debtors
owned no farm equipment, produced no farming track record or historica data, and perhaps most
importantly, admitted they had no organic farming experience. In short, the plan which failed to provide
full payment for senior dasses of creditors, yet dlowed the Debtors to retain their property interest, was
amply not feesble

Third, acknowledging thet the plan proposad in Augugt was not confirmable, the Debtors came
forward a the November hearing with a new liquidation proposa for a large-scae organic farming
operationrunby theDebtors rdatives. However, that proposd, likethe Debtors previousproposals, was
plagued by numerous incongstendies and mede little sense. For example, the Debtors did not have any
organic farming experience; the Delators did nat live on the farming property; the Debtors had not mede
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any atempts to secure financing; the Debtors owned no farm equipment and had not made any
arangementsfor building the barnsand other fadilitiesrequired for thefarming operation; and the Debtors
proposa did not explain how they would work with their judgment creditors or even address specifics
about payments to secured creditors.

The essence of the Debtors arguments seemsto be that their caseis extremdy complicated and
that thebankruptcy court just did not give them enough timeto put together areorgani zation plan thet would
satisfactorily address dl of their debts and related bankruptcy cases. In addition to this chapter 11 case,
the Debtorsfiled three other rdated chapter 11 cases John and Debbie V. Bowman; Bowman Storage
LLC; and Bowman Family Patnership, Ltd. The Debtors daim thet they were trying to ded with all of
their debtsin al of these cases on aconsolidated bads. However, nothing in the record suggeststhet this
consolidation could have occurred or would have adequatdly addressed Debtors reorganization woes
Moreover, Debtors moation on goped stems from the origina chapter 11 case. As such, we, as an
gopdlate court, condder only the evidence presented to the bankruptcy court and in therecord regarding
the motion for rdief from the stay and the Delators sulbssquent motion for reconsderation.

Ovedl, the Debtors offered much evidence to the bankruptcy court about whet they hoped to
accomplish by way of an organic farming operation. But they offered no concrete evidence esablishing
areasonable posshility of asuccessul reorganization within aressonabletime. Therecord isrepletewith
evidence to support findings that a reorganization was not in progress and that there was no prospect for
asuccesstul reorganizationin the foreseegble future. We find thet the bankruptcy court’s condusion thet
the Debtorsdid not have areasonable possihility of asuccessful reorganization within areasonable period
of time was not dearly eroneous  Accordingly, we afirm the bankruptcy court’'s decison to grant
Appdleerdief from the automatic Say under section 362(d)(2).

We now turn to the second issue on gpped. The Debtors argue that the bankruptcy court erred
indenying thar mationfor recondderation. Under Federd Ruleof Civil Procedure 60(b), madegppliceble
to bankruptcy cases by Federd Rule of Bankruptcy Procedure 9024, the bankruptcy court may relieve
a paty from afind judgment or order on the bass of newly-discovered evidence. Fed. R. Civ. P.
60(b)(2). In order to obtain rdief under subsection (b)(2), the moving party mugt show that: (1) the
evidence was discovered after trid; (2) the party exerdsad due diligence to discover the evidence before
the end of thetrid; (3) theevidenceismaterid and nat merdy cumulaiveor impeeching; and (4) anew trid
cond dering theevidencewoul d probably produceadifferent result. Kieffer v. Riske (In reKieffer-Mickes,
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Inc.), 226 B.R. 204, 210 (B.A.P. 8th Cir. 1998). The moving party bearsaheavy burden because Rule
60 provides extreordinary relief and is, therefore, generdly viewed with difavor. 1d.

The Debtorsdamthat the$1.4 millionwritten gppraisd of the Dundy property and their liquidetion
plancondituted new evidence aufficient to obtain rdief from the bankruptcy court’ sSNovember order. This
evidence, however, was not new under Rule 60(b)(2). While the $1.4 million gppraisal was not yet in
writing, the partiesand the bankruptcy court knew that an gppraiser might value the Dundy property inthat
amount when the November hearing took place. Moreover, the Debtors had severd months prior to the
November hearing to secure awritten report reflecting the $1.4 million gppraisal. Thisfailureto obtaina
written report is yet another ingtance of the Debtors dragging their fet in thiscase. Asfor theliquidation
plan, the notion of liquidating the Debtors assets was admittedly new, but Rule 60(b)(2) is not intended
to give adebtor reief from abankruptcy court’s previous order every time it comes to court with anew
plan. The Debtors had ample opportunity to present afeasble plan of reorganization to the bankruptcy
court before and a the November evidentiary hearing. Therefore, we find that the bankruptcy court did
not abuse its discretion in denying the Debtors motion for recondderation.

ACCORDINGLY, the decison of the bankruptcy court is AFFIRMED.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT



