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KRESSEL, Bankruptcy Judge.

The debtor, William E. Hervey, filed a petition under Chapter 13 of the Bankruptcy Code on
February 8, 2000. OnMarch 23, 2000, the bankruptcy court,* entered an order confirming the debtor’s
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Chapter 13 plan. No objectionswerefiled to the plan. Appdlant, Wendover Financid Services, goped's
from the order confirming the plan. Because thereis no record from the bankruptcy court, and because
Wendover's entire goped raiseslegd issues never presented to the bankruptcy court, we affirm.

BACKGROUND
The debtor filed a Chepter 13 petition on February 8, 2000. David D. Coop was gppointed as
the Chapter 13 trustee. The debtor’'s Schedule A listed red property, a “homestead,” with debtor’s
interest valued a $40,000, withasecured daim of $30,000. In Schedule D, the debtor indicated thet the
$30,000 secured daimwashdd by: “ Clabourne Crews, ESi. Agent for Bankers Trust Company, Wilson
& Asociaes PLLC, 1521 Marill Dr. Suite D-220, Little Rock, AR 72211." Bankers Trust was
included in the debtor’ s creditor matrix, for notice purposes, a the above sated address.

A “Notice of Commencement of Case Under Chapter 13 of the Bankruptcy Code, Mesting of
Creditors, and Fixing of Dates’ wasmailed to thedebtor’ screditors. ThisNotice advised thet the Meeting
of Creditorswould be hdd on March 8, 2000, and that any objection to the confirmation of the debtor’s
planmust befiled and served “ on or before the tenth (10) day after themeeting of creditorstakesplace”
Fndly, the Notice stated thet “[i]f no objection is timely filed, the plan will be confirmed pursuant to
Bankruptcy Rule 3015.”

The debtor's plan lised AMRESCO Mortgage? as the holder of along-term dam. The plan
proposed to makeregular monthly paymentsto AMRESCO, intheamount of $365.00, and curea$6,000
arrearage by paying $167.00 per month. No objectionsto the plan werefiled, and the bankruptcy court
entered an order confirming the plan on March 23, 2000. Eight dayslater, on March 31, 2000, Wendover
filed atimdy Notice of Apped from the order confirming the plan.

DISCUSSION
We review the bankruptcy court’s factud findings for dear error and its condusions of law de
novo. Johnson v. Border State Bank (I1n re Johnson), 230 B.R. 608, 609 (B.A.P. 8thCir. 1999);
Eilbert v. Pelican (Inre Eilbert), 162 F.3d 523, 525 (8th Cir. 1998).

2 On gpped, Wendover assarts, and the debtor does not dispute, thet Bankers Trust was acting
asthe trustee for AMRESCO on the loan for the property.
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On gpped, Wendover argues that the order confirming the plan must be st asde because,
dlegedly: (i) prepetition, the debtor defaulted on theterms of anote held by AMRESCO,; (ii) Wendover's
predecessor-in-interest, Bankers Trugt astrustee for AMRESCO, held aforeclosure sdle of the Property
secured by AMRESCO' snate on November 9, 1999; (iii) the Property was purchesed a the foreclosure
sde by Bankers Trugt for $25,650; and, (iv) AMRESCO trandferred serviding of the note and mortgege
to Wendover effective December 1, 1999. Thus according to Wendover, the Plan's terms violate
Bankruptcy Code § 1322(c)(1)? (concerning the debtor’ s ability to cure adefault secured by alien onthe
debtor’ s resdence) and should be st asde. Wendover dso urges thet fored osure sdle extinguished the
debtor’ sinterestsin the Property and satisfied Wendove’ sdleged mortgage lien. Therefore, Wendover
isnot acreditor of the debtor and cannot be bound by the terms of the confirmed Plan.*

However, Wendove'’ sargumentsauffer fromtwo manifest impediments (1) noneof thefactsupon
which Wendover rdies areintherecord, and (2) thelegd arguments made by Wendover arebeing raised
for thefird time on goped.

A. Debtor’sMation to Strike

The debtor filed a “Mation to Strike Appellant’'s Appendix” asking that Wendover’s entire
Appendix be gricken, or, dternatively, that designated exhibitsbe sricken. Thebadsof themaotionisthet
the Appendix containsdocumentswhich were never introduced in the bankruptcy court, nor arethey apart
of the bankruptcy court’s record. We grant the dterndive rdief requested by the Mation, and the

3 Section 1322(c)(1) provides, in pertinent part, that “a default with respect to, or that gave rise
to, alienon the debtor’ sprincipa resdencemay be cured . . . until such resdenceissold a aforeclosure
sdethat is conducted in accordance with gpplicable nonbankruptey law . . .." 11 U.S.C. § 1322(c)(1).
Some courts have determined thet this section meansthat afored asure sde conducted in accordance with
goplicable date law isfind when the right to cure terminates. See Impac Funding Corp. v. Smpson
(In re Smpson), 240 B.R. 559, 561 n.4 (B.A.P. 8th Cir. 1999), and ditations therein. “Other courts
have held thet § 1322(c)(1) means that the right to cure terminates at the time of the forecl osure auction
(conducted pursuant to state law but regardless of gate law on findity of the foredlosure process).” 1d.,
and atationstherein.

4 See 11 U.S.C. § 1327 (providing that “[t]he providons of aconfirmed plan bind the debtor and
each creditor”) (emphasis added).



documents labded “ A3" through and induding “A8' are Sricken from Appdlant’ s Appendix and are not
congdered part of the record for review by this court.

Itiswdl settled that * documents presented for thefird timeat the gppdl ate Sage of any proceading
aregenerdly not consdered part of therecord for thereview by thegppdlatecourt.” Hartford Firelns.
Co. v. Norwest Bank (In re Lockwood Corp.), 223 B.R. 170, 174 (B.A.P. 8th Cir. 1998), citing
Huelsman v. Civic Ctr. Corp., 873 F.2d 1171, 1175 (8th Cir. 1989). “[O]nly those papers and
exhibitsfiled in the[trid] court can condtitute the record on gpped.” Huelsman, 873 F.2d at 1175.

InHuel sman, the Eighth Circuit Court of Appedsgranted amotionto Srikean affidavit presented
by appdlant for thefird time on goped. Seeid. Thus the Sricken afidavit could not be considered by
the court in ruling on the gppedl. See id; see also Shea v. Esensten, 208 F.3d 712, 720 (8th Cir.
2000) (granting motion to drike portions of gppdlant’ s gopendix and references to those documents in
gopdlant’ s brief where the documents were nat before thetrid court when it ruled on the matter below);
Barry v. Barry, 78 F.3d 375, 379 (8th Cir. 1996) (granting motion to drike and gating that “only
evidentiary materids that were before the trid court & the time the . . . ruling was made’ would be
congdered).

“Whentheinterests of justice demand it,” courts have recognized an exception to the generd rule
proscribing the congderation of documents presented for the fird time on goped.  See Dakota Inds.,
Inc., v. Dakota Sportswear, Inc., 988 F.2d 61, 63 (8th Cir. 1993); Lockwood, 223B.R. a 174n.3.
However, “[t]his authority to enlarge arecord isrardy exercised and isanarrow exception to the generd
rule....” Dakota, 988 F.2d at 63. InDakota, for example, the court goplied the exception wherethe
supplementa record contradicted ameaterid misrepresentation madeto thelower court by the other party.
Seeid.

Here, Appdlant offers no explanaion as to the why the documents in question were never
presented to the bankruptcy court> See Barry, 78 F.3d a 379 (granting amotion to strike where no

> At ord argument onthis gpped, but nat inits brief, Wendover intimeted thet it did not receive
proper notice of delotor’s bankruptcy filing. However, as with the entire bad's for Wendover's goped,
thereis no evidence in the record which supportsthis. We do note though, that the law firm representing
Wendover on gpped is the same firm that was listed on the debtor’s creditor matrix as agent for
Wendover' s dleged predecessor-in-interest, Bankers Trust. Generdly, where a creditor’ s attorney hes
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reason was offered regarding why the documents were not submitted to the lower court for its
condderaion). Therefore, the documents,® which gppear to be copies of mortgage and loan papers, ae
gricken and we will not congder them in our review.

B. Issues Raised for FHrd Time on Apped

Wendover’ sentire goped is predicated uponissues and argumentswhich Wendover rasesfor the
fird time on goped:  they were never presented to the bankruptcy court for condderation. In addition, as
noted above, asdefrom thelimited factsredited, thereisno factud record establishing any of Wendover's
astions astrue

Frt, without a factud record to demondrate the veracity of Wendover's assartions, it is not
possible for us to determine that the bankruptcy court committed dear eror initsfactud findings See
generally, Johnson, 230 B.R. a 609; Eilbert, 162 F.3d at 525.

Second, issuesraised for thefirg time on goped areordinarily not consdered by an gppdlate court
asabassfor reversd. See Von Kerssenbrock-Praschmav. Saunders, 121 F.3d 373, 375-76 (8th
Cir. 1997); Kelley v. Crunk, 713 F.2d 426, 427 (8th Cir. 1983) (per curiam) (dating thet thisruleis
“wdl sttled’); Guy v. Danzig (In re Danzig), 233 B.R. 85, 96 (B.A.P. 8th Cir. 1999) (“Ordinarily,
we will not entertain issues raised for thefirg time on gpped.”), aff’ d, 217 F.3d 620 (8th Cir. 2000).

This rule has been conggtently goplied in bankruptcy matterson gpped. For example, in Amtech
Lighting Srvs. Co. v. Payless Cashways (In re Payless Cashways, Inc.), 230 B.R. 120 (B.A.P.
8th Cir. 1999), aff’ d 203 F.3d 1081 (8th Cir. 2000), we declined to consder anissueraised for thefirgt
time on apped where additiond evidence would need to be presented and the outcome after presentation

actua knowledge of the delotor’ s bankruptcy case, thisis consgdered sufficient noticeto the crediitor of not
only the bankruptcy case, but dso of goplicable bar datesand filing deedlines. See Lompa v. Price(In
rePrice), 871 F.2d 97,99 (9th Cir. 1989); Ford Motor Credit Co. v. Weaver, 680 F.2d 452, 457
(6th Cir. 1982); Inre Tribble, 205 B.R. 405, 406 (Bankr. Ark. 1997); see also Tonelli v. United
States, 60 F.3d 492, 495 (8th Cir. 1995) (“Asagenerd rule, notice to an agent is effective if the agent
has a duty to receive that knowledge and report it to the principd.”) (citations omitted). Moreover,
Wendover never argued that it did not receive notice of the debtor’ s proposed Chepter 13 plan.

5 Appdlant's Appendix “A3" through and induding “A8”
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of such evidence was uncartain. Amtech, 230B.R. a 140 n.13; see also Drewes v. Schonteich, 31
F.3d 674, 678 n.6 (8th Cir. 1994) (refusing to congder an argument which the trustee raised on apped
but did not raise in the bankruptcy or didrict courts); Stumpf v. Albracht (Matter of Snover), 982
F.2d 275, 277 (8th Cir. 1992) (dating thet the truseewas barred from rasng agatute of limitationstolling
agument whichhefalled to raisein the court bdow); United States Trustee v. Harris, 960 F.2d 74,
77-78 (8th Cir. 1992) (agreeing with the digtrict court thet the debtors condtitutional challenge to
Bankruptcy Code § 707(b) could not be consdered snce they did not raise the issue in the bankruptcy
court).

Three limited exocgptions to the generd rule have been recognized. Fr, the Eighth Circuit hes
recognized an exoegption in “exceptional cases where the obvious reult would be a plan miscariage
of judice or incondgent with subgtantid judice” Kelley, 713 F.2d a 427 (ditations omitted) (emphasis
added). Second, where the resolution of the legd issuesis “beyond any doubt” an exception has been
found. See Miller v. FEMA, 57 F.3d 687, 689 (8th Cir. 1995); Thompson v. Brule, 37 F.3d 1297,
1302 (8th Cir. 1994) (gpplying the exception where bath parties agreed on the proper outcome of the new
legd issue raised, and noting thet this Stuation presented “ one of therare occasons’ wheredeviationfrom
the generd rule was warranted). Third, courts have gpplied an exocegption where the new issue “involves
apurdy legd issue as to which additiona evidence would not afect the outcome. No new evidence is
necessary.” Krigel v. Serling Nat’| Bank (InreWard), 230B.R. 115,119 (B.A.P. 8th Cir. 1999).

None of these exceptions are goplicable This is nat an “exceptiond casd” where a plain
miscariage of judicewill result. Theresolution of thelegd issuesisvary quesiondble See, e.g., supra
fn. 3 and accompanying discusson. And theissuesraised by Wendover are nat “purdy legd” in nature
but ingtead, the outcome is dependent, in part, on facts and evidence which are not a part of the record.
Thiscaseisnot the excgption. It isacase which plainly cdlsfor goplication of the generd rule.

Courts have stated two reasonsfor therule predluding an gppellate court’ scong deration of issues
raised for the firg time on goped: (1) “the record on gpped generdly would not contain the findings
necessay to . . . evaud]q . . . the vdidity of an gopdlat’s asguments’ and, (2) “there is an inherent

" Courts outside the Eighth Circuit have gpplied Smilar exceptions See R.D.F. Devs,, Inc., v.
Sysco Corp (InreR.D.F. Devs., Inc.), 239 B.R. 336, 340-41 (B.A.P. 6th Cir. 1999); Franchise
Tax Bd. v. Roberts (In re Roberts), 175 B.R. 339, 345 (B.A.P. 9th Cir. 1994).
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injustice in dlowing an gopdlant to raise an issue for thefirg time on goped.” Praschma, 121 F.3d a
376, quoting Stafford v. Ford Motor Co., 790 F.2d 702, 706 (8th Cir. 1986) (citations omitted).
InPraschma, the court found that both of these reasonswere present where the record on gpped did not
containdl of thefactud findings necessary tofully eva uate gppdlant’ snew argument, and the gopdleshad
no opportunity to introduce evidence onthe new issue. See Praschma, 121 F.3d at 376.

Inthis case, both prongs of the rationde for the rule areimplicated. Not only doestherecord on
gpped containinauffident findings, but it containsvirtualy nofindingsconcerning theissues Appdlant rases
beforethiscourt, for thefirg time. Asin Praschma, wereweto attempt to addressthelegd issuesraised
herein, we would be operating in a“factud vacuum.” See Praschma, 121 F.3d at 376. Wededineto
do s0. Further, the debtor has had no opportunity to introduce evidence addressing the legdl arguments
Wendover makesfor thefird time on goped. The only injudtice that would occur here is if we were to
condder Wendover's arguments. We condlude that none of the issues raised by Wendover on goped
were congdered by the bankruptcy court bdow, and therefore, we shdl not consider them. ®

& Qur dedcisonin Impac Funding Corp. v. Smpson (In re Simpson), 240 B.R. 559, 561
n.4 (B.A.P. 8th Cir. 1999) does not mandate a different resuit. Inthat case, gopdlant did not apped an
order confirming debtor's Chapter 13 plan, but indtead, appeded the bankruptcy court’s denid of
gopdlant’'s mation to vaidete an dleged prepetition foredosure sde and to obtain rdief from say. We
dismissad the gpped as moot because there was no gpped from the order confirming the plan and thus,
the order wasfind and binding. Seeid. a 560-61. In S0 doing, we dated, in dictum, thet if a creditor
disagrees with the trestment of its daim under debtor’s plan, “the creditor’ s only potentid remedy . . . is
to goped the order of confirmation.” 1d. a 562.

However, that Satement was made in the context of acase wherethe creditor failed to object to
the plan, faled to apped the plan confirmation order, and instead, sought to collaterdly attack the plan
confirmation order by gppedling the court’s denid of ardaed motion. These drcumstances raised the
issue of resjudicata, nat, asin theingant goped, the lack of arecord ongpped. In Simpson, therewas
arecord on gpped fromthe court blow and the issues raised in the gpped had been raised beow, via
gopdlant’ sforedosure vdidation and rdief from stay mation. We certainly didnot haldin Simpson, nor
have we ever hdd, that a party may St on the Sdelines and fail to object to a proposed plan, fail to
introduce any evidence into the bankruptcy court record, fall to raise any issues before the bankruptcy
court, and then attempt to create arecord and raiselegd issuesfor thefirg time on goped. Such aresult
would make usatrid court.



Wendover faled to object to confirmeation of the plan, failed to offer evidence a the confirmation
hearing and faled to aval itsdf of pos-judgment remedies avaldble to it under Federd Rules of
Bankruptcy Procedure 7052, 9023 and 9024. By s0 doing, Wendover hasforfeted itsright to creete a
record or argue the propriety of the debtor’ s plan and the order confirming it.

C. TheMeit'sof Appdlant’s Arguments

Withno maeridly rdevant factud record to review, and nolegd issuesraised by Wendover which
we can congder, Wendover's arlguments on gpped are unavailing. We condude, aswe mug, that: the
bankruptcy court made no erroneous findings of fact, nor any misakes in its condusions of law, in its
Oetermingtion to confirm debtor’ s Chapter 13 plan.

D. Mdtion for Sanctions

The debtor dso filed a“Mation for Damages and Attorney’ s Fees” saeking damegesin theform
of debtor’ s atorney fees and costs ongpped. The moation assertsthat the gpped isfrivolous based upon
Wendover’ sfalureto file any objectionsor pleadings, or to introduce any evidence, in the court below.
The motion seeksrdief pursuant to Federd Rule of Appellate Procedure 38. AsF.RA.P. 1 daes that
ruleis gpplicable only to proceedingsin the United States courts of gpped. See Fed. R. App.. P. 1(3).
The gpplicable rule here is Federd Rule of Bankruptcy Procedure 8020. This rule provides that the

bankruptcy gppdlae pand “may” award damages and codts to the gppdlee if an goped is deemed
frivolous See Fed. R. Bankr. P. 8020.

We have reviewed and consdered gppeleg s motion, the reponse thereto and the briefs and
record on gpped. Basad upon our review, we condude thet this matter is not gppropriate for avarding
sanctions: The motion istherefore denied.

CONCLUSION
The order of the bankruptcy court confirming the debtor’ s Chapter 13 plan is afirmed.
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