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In 1979, Joseph May, D.D.S,, decided that he was not subject to the tax laws, attempted to
revoke his socia security number, and opped filing tax returns. From 1980to 1983, eech April 15, May
would go to the Pogt Officein hishometown and hold aflag and sgn which said that taxes arenot fair and
thet there is nathing in the Interndl Revenue Codethat requiresapersontofileatax return. Heceased this
activity only because he was ignored by persons filing ther tax returns.  In addition to his generd
disagreement with the tax laws, he took many affirmetive Seps to evade the payment of any taxes He
dosed his bank acoounts and mede dl paymentsto creditors, to the extent possible, using cash. He used
his secretary’s bank account, opened bank accountsin the names of Basic Bible Church of Americaand
Phoenix Futures, and paid hills usng checkswritten to him by hispatients, endorsing themto third parties.
All of his property was held in the name of other persons and ertities, induding his wife* whom he
divorced in 1983, but withwhom he continued to resde, after dlegedly living gpart for oneto threemonths
Following their divorce, the Mays hed three children. They maried again, in a rdigious ceremony, when
it gppeared that hiswife would be called to tedtify a hisarimind trid.

In 1993, May was arrested and incarcerated in connection with a pending crimindl tax cae In
January 1994, May pleeded guilty tofive countsof willful faluretofilefederd incometax returns. Pursuant
to the pleaagresment, May was ordered to file hisfederd incometax returns no later than 180 days after
his rdease and to theredfter file dl future tax returnsin atimdy manner. May filed his pest due federd
income tax returns, athough beyond the 180 days required by the didrict court. The return due on April
15 of that year was dso filed late. May made four payments for past due taxes totaling $2,000 in 1995,
five paymentstotaing $2,200 in 1996, and one payment of $4,000in 19992 May admitstheonly reason
that hefiled the returnsis because he was ordered to do 0.

On Auly 6, 1999, May filed a chepter 7 petition and, theredfter, a complant to determine
dischargedhility of thetaxesowed to the United States and the State of Missouri for the 1985 through 1994

The United States Didtrict Court for the Western Digtrict of Missouri held in Scoville v. United
States, 1991 WL 1424995 (W.D. Mo. Dec. 3, 1999), that Glenda Scoville, May's “wife” was May's
nominee with respect to the farm property on which they resided.

%Other credits were applied to the 1988 and 1989 taxable years but are the subject of an
appeal. See Scovillev. United States, No. 00-1787 (8™ Cir.).
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taxable years. The United States and the State of Missouri each filed an answer to the complaint. Upon
the debtor filing amation for summery judgment againg both defendants, the United States filed a cross
moation for summary judgment, assarting that the taxes were nondischargeable pursuant to section
523(a)(1)(C). The Sate of Missouri did nat respond to the mation. The bankruptcy court® found the
evidence to be overwhdming thet the debtor wilfully attempted to evade or defeat the taxes and, thus, the
taxeswere not dischargegble. In addition, the bankruptcy court dismissed the State of Missouri asaparty
Oefendant inesmuch asit wias protected from suit by Eleventh Amendment soveragnimmunity. Thedebtor
goped s only the nondischargeghility determination for tax years 1990, 1991, 1992 and 1993, assarting thet
the United States “did not prove any materid facts disdosing avil fraud for those tax years” The United
States does not dispute thet thetaxes for the 1994 taxable year are dischargesble and the debtor does not
dispute thet the taxes for the years 1985 through 1989 are nondischargesble

I1.

Wereview the grant of amoation for summeary judgment, de novo, using the same sandard under
Rule 56(c) of the Federa Rules of Civil Procedure gpplied by the bankruptcy court. Lager v. Chicago
Northwestern Trangportation Co., 122 F.3d 523 (8" Cir. 1997). Under Rule 56(c), summary judgment
is gopropriate when the evidence, viewed in the light most favorable to the nonmoving party, reveds no
genuineisues of materid fact and the moving party is entitled to judgment as a matter of law. Celotex
Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Meyersv. Internd Revenue Sarvice(InreMeyers), 196
F.3d 622 (6™ Cir. 1999)(affirming summary judgment in saction 523(a)(1)(C) dischargeshility action).

The United States was required to demondrate that the taxes are nondischargegble by a
preponderance of the evidence, Grogan v. Garner, 498 U.S. 279 (1991), not by dlear and convincing
evidence, as assarted by the gopdlant May. See In re Griffith, 206 F.3d 1389, 1396 (11*" Cir. 2000);
Brackinv. United States (In re Brackin), 148 B.R. 953 (Bankr. N.D. Ala 1992). Thedebtor did not and
does not contest the facts established by the United States, ether below or on apped.

3The Honorable Frank W. Koger, Chief United States Bankruptcy Judge for the Western
Didtrict of Missouri.

“Indeed, since the debtor pleaded guilty to crimina tax charges regarding those years,
contesting the dischargeability would be futile.



Inesmuch aswe, too, find the evidence to be overwheming, and the condusion that May  wilfully
attempted to evade or defeet histaxes inescapeble, we afirm.

[I.

Section 523(a)(1)(C) of the Bankruptcy Code provides that a discharge in bankruptcy does not
discharge an individud debtor from any debt with respect to which the delotor “wilfully attempted in any
manner to evade or defeat such tax.” Thus there is a conduct dement as wel as intent dement to the
Satute. Matter of Birkengtock, 87 F.3d 947 (7" Cir. 1996). If adebtor isaware of the duty to pay his
taxes, hasthe wherewithd to pay the taxes® and takes stegpsto avoid paying them, thereisawillful atempt
to evade or defeat the tax. Factors which indicate an intent to evade tax obligations indude
underdatements of income, fallure to file tax returns, implausible or inconggent behavior by thetaxpayer,
the fallureto cooperatewith thetax authorities conced ment of assats, dedling in cagh, shiddingincomeand
otherwise frudrating collection efforts. Teedink v. United States (In re Teedink), 165 B.R. 708, 716
(Bankr. SD. Ga 1994). A finding under section 523(a)(1)(C) may encompassvarious schemes, induding
concedlment by whichtax evasion may beaccomplished. Conduct amed a conceding incomeand assets
conditutesawillful attempt to evede or defeat taxes. Bruner v. United States (Inre Bruner), 55 F.3d 195
(5" Cir. 1995). Moreover, ataxpayer's later conduct does not nullify earlier willful attemptsto defest or
evadethetaxes Meyersv. Internd Revenue Savice (In re Meyers), 196 F.3d 622 (6™ Cir. 1999); see
Badaracco v. Commissioner, 464 U.S. 386, 394 (1984)(“[A] taxpayer who submits a fraudulent return
does nat purge the fraud by subseguent voluntary disdlosure; the fraud was committed, and the offense
completed, when the origind return waas prepared and filed.”).

May engaged in so many evadve tactics, ructuring al of his persond and busness transactions
and even his maritd gatusto that end, that the only possible condusion is that May wilfully atempted to
evade or defeat payment of histaxes May wasaware of hisduty to pay taxes asdemondrated by thefact
that hefiled federd incometax returnsuntil 1979 and, asevidenced by the documentation appended to the
United States motion for summeary judgment, May'sfailureto deny any of the datements of fact. May hed
the abllity to pay histaxesfor theyearsa issue. Moreover, therecord evidence overwhdmingly confirms

°A subsequent inability to pay is not a defense to previous intentiona atempts to evade or
concedl tax ligbilities. Matter of Birkenstock, 87 F.3d 947, 953 (7™ Cir. 1996)(“ An inability to pay
one's debts is the defining characteristic of dmost al debtors who file for bankruptcy.... E]ven the most
dishonest bankrupt can demondrate an inability to pay his debts”)
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thet May took Sepsto evade paying hisfederd incometaxes. Indeed, May doesnot serioudy disputethe
essatid issue before the bankruptcy court: that he wilfully attempted to evade or defeet the taxes

Raher then disouting the facts arguing that summary judgment is improper, or even tha the
bankruptcy court's legd conduson of nondischargeghility was in eror, May ignores the Satutory
requirementsat issueunder section 523(a)(1)(C) andingtead arguesthat hisfraud wasnot materid because
it did not decaive the Internd Revenue Sarvice. Looking to section 6651 of the Internd Revenue Code
which imposes a fraud pendty, May assarts that he goped's only the determination as to the findings of
fraud. Andement of fraud, he pogts, isthe materidity of the conduct. Materidity, under United States
v. Neder, 527 U.S. 1 (1999), exigs only if it is cgpeble of influencing the IRS L.e, dfedsits adility to
oollect theincome tax liability.

May's argument is not well taken. United States v. Neder was aaimind caseinwhich defendant
was charged with filing afdse federd incometax return, 26 U.S.C. 8§ 7206, in which maeridity was an
eement under the datute, and mail fraud, wire fraud, and bank fraud, 18 U.SC. 88 1341, 1343, 1344.
The Supreme Court hed that meteridity was dso an dement of those aimind counts and thus the trid
court ered in faling to submit theissue of materidity to the jury on each of the offenses. Neder doesnot
require, as May appearsto argue, that the common law dements of fraud be conddered in determining
whether the tax debts are nondischargegble. The case has no gpplication to section 523(8)(1)(C) and,
indeed, section 523(8)(1)(C) does not even require afasehood as an dement.

Although the willful attempt to evede taxes may be asmilar issue, and indude many of the same
indida, fraudisnot aissue. Indeed, the United States conceded early inthe proceeding thet the avil fraud
pendties were dischargegble in this chapter 7 case. The focus of the Satute pertinent to the adversary
proceeding filed in the bankruptcy court iswhether May wilfully attempted to evade or defeet the taxes.
The bankruptcy court reviewed extendve facts submitted by the United States and those facts were not
controverted. Theinescgpeablecondusionistha May wilfully attempted to evade and defeet thetaxessuch
thet the taxes are nondischargable pursuant to 11 U.S.C. 8 523(a)(1)(C).

V.
I naddition to determining thet the taxes were nondischargegble, the bankruptcy court, uasponte,
rased the issue of whether the State of Missouri was immune from suit under the Eleventh Amendment.
On goped, the debtor does not expresdy contest any determination that sovereign immunity may be
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gopliceble. Rather, the debtor chdlenges the bankruptcy court's determination thet the State of Missouri
did nat waive soveragn immunity.

Courtsareobligated to examinethar own jurisdiction and subject matter jurisdiction may beraised
a any time, by aparty or the court, suasponte. Thus, it iswdl settled that acourt may raise the issue of
a dates immunity from suit & any juncture of the procesding. See Cdifornia Franchise Tax Board v.
Jackson(InreJackson), 184 F.3d 1046, 1048 (9" Cir. 1999); . HoridaDepartment of Satev. Treesure
Savlors 458 U.S. 670, 683, n.18 (1982)(“[ T]he Eleventh Amendment defense sufficiently partekesof the
neture of ajurigdictiond bar that it may be raised a any point of the procesdings.”); Patsy v. Board of
Regents, 457 U.S. 496, 515n.19 (1982)(“ Eleventh Amendment sovera@gnimmunity isjurisdictiond inthe
sensethat it mugt be raised and decided by the Court on its own mation.”)(emphasis added). Thus, the
bankruptcy court properly raised theissue.

Having raised theissue, the bankruptcy court determined that, indeed, the Sate wasimmune from
aut anceit had not waived its Eleventh Amendment soveregnimmunity. Itisuncontroverted thet the Sate
dd not fileaproof of dam inthebankruptcy case. The only possbleinferencethéat thereisawalver arises
from the fact that the Sate filed an answer in response to the complaint. Of coursg, if the date assarted
overeignimmunity asadefenseinitsanswver, thereisnowaver. However, theanswer isnat inthe record
and we have only before usthe fact thet an ansver wasfiled.

Inorder for awavier toexig, thesatlemust unequivocaly expressitsconsent tofederd jurisdiction.
For example, adae may wave soveragn immunity by filing aproof of daminthebankruptcy case See
Rose v. United Sates Department of Education (Inre Rose), 187 F.3d 926 (8" Cir. 1999). TheEighth
Circuit Court of Appedls has opined, in dicta, thet “ active participetion” in a dischargegbility proceeding
and bdated assartion of soveraignimmunity arefactorswhich may berdevant to theissue of walver, dting
Hill v. Blind Indus & Sarvs, 179 F.3d 754, 759-60 (9" Cir. 1999), amended on denid of reh'g 201 F.3d
1165 (9" Cir. 2000). Inre Rose, 187 F.3d & 930 n.7. Further, the rule that may be derived from the
cae authority dted by May isthat for there to be awaver of soveragn immunity in a proceeding, there
mugt be an afirmative request for rdief, such asacounterdam or third-party complant, Paul N. Howard
Co. v. Puerto Rico Aqueduct Sewer Authority, 744 F.3d 880, 885 (1% Cir. 1984), or date intervertion
inthelawsLit, Cobb Coin Co., Inc. v. Unidentified Wrecked and Abandoned Sailing Vessd, 549 F. Supp.
540, 556 & n.16 (SD. Ha 1982). Inthisingtance, however, the Sate goparently did no more then file
anansver; the gate did not respond to May's mation for summeary judgment. The merefiling of an ansver
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may not be an express waiver of soveragn immunity, even if the answer falls to rase soveragn immunity
as adefense or admitsto thedischargeghility of adam. Mitchdl v. Franchise Tax Board (In re Mitchdl),
209 F.3d 1111, 1118 (9™ Cir. 2000). Accordingly, the bankruptcy court did not err by dismissng the
Sate of Misouri as aparty defendant to the adversary proceeding.

For the foregoing reasons, the decison of the bankruptcy court is affirmed in dl respects.

A true copy.
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