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KRESSEL, Bankruptcy Judge.

The debtor, Julie Ann Cling, filed an adversary proceeding againd the 1llinois Student Loan

Assgance Assodiation seeking adetermination that excepting her sudent loan obligationsto ISLAA from
her Chapter 7 discharge would congtitute an undue hardship pursuant to 11 U.SC. § 523(8)(8). The



bankruptcy court* found that Cling's sudent loan debot was discharged on the badi's of undue hardship.
ISLAA gppeds. Because the findings of the bankruptcy court are not dearly erroneous, we afirm.

BACKGROUND
Clireis thirty-five years old and sngle with no dependents  She holds a bachdor’'s degree in
psychology and sociology from Southwest Bible College and amadter’ sdegreein sodology from Central
Misouri State Universty. Cline financed her education with sudent loans, which she consolideted after
eamning her magter’ sdegree. Thebdancedue | SLAA on the consolidated student |oan exceeds $63,522.
Over the course of adecade, Cline has made two payments.

ISLAA offersavariety of repayment plans. Under the sandard repayment plan, Cling sobligation
is payable over ten yearsin monthly ingtdlments of $613. Under the extended plan, theloans are payable
over twdve to thirty yearsin monthly indalments of $394. Under the graduated plan, Cline's monthly
payments would begin a $344 with periodic incresses over a repayment term of twelve to thirty years
Findly, under the income contingent plan, Cling s monthly payments would be $283 for thirty-five years

Although Cline is highly educated and works in her fidd as a casaworker for the Missouri
Department of Family Services, her income hasbeen modest. In 1999, sheearned gpproximatdy $25,000.
IN1998 and 1997, Cline earned goproximately $24,000. In 1996, her annud income was gpproximetely
$22,500.

Cline sdutiescons st of ass gting peoplesesking food fampsand medica and other formsof public
assgance with the gpplication process. Three times Cline sucoeaded in obtaining a higher respongibility
and dightly higher pay podtion but in each ingance she lasted only a few months in the new job and
voluntarily returned to her casaworker postion. According to Cline, the other postions involved more
gressthanshecouldhandie. Apparently Clinecannot manageresponshilitiesinexcessof Smple, repetitive
tasks.

Clinefiled her petitionfor rdief under Chapter 7onMay 21, 1999. In her schedulesand Satement
of finandid dfairs sheliged net monthly income of $1,424 and total monthly expenses of $1,433. Infadt,

! The Honorable Arthur B. Federman, Chief Judge, United States Bankruptcy Court for the
Western Didtrict of Missouri.



her net monthly incomeis $1,578, and she sometimes has an opportunity to work overtimethat could net
from aslittle as $65 to as much as $284 extrain agiven month.

In her bankruptcy schedules, Clinelisted expensesthat the court properly found were modest and
reasonable. Her monthly expensesinduded rent of $465, food induding specid dietary itemsof $200, $20
for medica and dentd expenses, $73 for car insurance, up to $130 for car use and maintenance, $50 for
recregtion, $30 for cable tdevison, $25 for chaitable contributions, and a $50 payment on a
nondischargedble date tax obligation. Cling's schedules aso induded a $250 monthly car payment.
However, she has snce pad off the loan on the car. The court found thet, neverthdess, Cline would
require that $250 each month in maintenance of her car and eventudly paymentson anew car.

DISCUSSION
We review the bankruptcy court's factud findings for dear error and its condusions of law de
novo. Johnson v. Border State Bank (In re Johnson), 230 B.R. 608, 609 (B.A.P. 8" Cir. 1999); Eilbert
v. Pdican (In re Eilbert), 162 F.3d 523, 525 (8" Cir. 1998). The determination thet requiring a debtor
to repay sudent loanswould conditute an undue hardshipisafactud finding andisreversbleonly for dear
error. See Andresen v. Nebraska Student Loan Program, Inc. (In re Andresen), 232 B.R. 127, 128
(B.A.P. 8" Cir. 1999).

Section 523(3)(8) of the Bankruptcy Code provides:
(@ A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individud delotor from any debot —

(8) for an educationd bendfit overpayment or loan made, insured or
guaranteed by agovernmentd unit, or made under any program funded inwholeor in part
by agovernmenta unit or nonprofit ingtitution, or for any obligation to repay fundsreceived
asan educationa benfit, scholarship or stipend, unlessexoegpting such debt from discherge
under this paragraph will impose an undue hardship on the debtor and the debtor’s

dependents.
11 U.SC. §523(3)(8).

Undue hardshipisnot defined by the Code. Inthe Eighth Circuit, thetest for undue hardshipisthe
totality of the circumstances, with particular atention to the debotor’ s current and future financid resources,
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necessary reasonable living expenses for the debtor and the debtor’ s dependents, and any other facts
unique to the particular bankruptcy case. See Andrews v. South Dakota Student L oan Assisance Corp.
(Inre Andrews), 661 F.2d 702 (8" Cir. 1981); see also Andresen, 232 B.R. at 139-40.

Admittedy, thisisacasethat could bedetermined ather way. Thereareseverd factorsthat would
support adetermination that Cline could manage to repay her sudent loans, dbeit with an extreordinary
effort but perhaps not crossing the threshold of undue hardship.  Cline is a hedthy thirty-five year old
person with no dependents. Sheishighly educated and hasworked in thefidd of her bachelor and master
degressfor twelve years. She has modest expenses, and amonthly surplus of perhgps as much as $328.

On the other hand, there is no shortage of drcumstancesthat aso support the bankruptcy court’s
finding that requiring Cline to repay her sudent loans would condtitute an undue hardship. While Cling's
trained professon is socid work, as a case worker for the sate department of socid sarvices, she has
never earned morethan $25,000in oneyear. Shehasnever been ableto afford her sudent loan payments
She has only made two paymentsin aten year period.

She d 0 has a $2000 nondischargesble tax debt payable a $50 amonth, and she will eventualy
require anew car. Moreover, even under the amdlest payment plan, Cline would expend virtudly al of
her dready quegtionable surplus for thirty-five years to findly repay her gudent loans. She would be
seventy yearsold when her loansare paid, assuming she makesthe paymentsas schedul ed, and encounters
no other finendd or hedth problems

Clirelivesvery modesly. Sherentsaunit in aduplex from her father for $465 per month and her
other expensesareminimd. Not induding acar payment thet the bankruptcy court found would eventudly
be areguired expense, her minimd monthly expenses are gpproximatdy $1258. Her take home pay is
$1578, admittedly $154 more than the bankruptcy court found. While Cline has earned overtime, there
wasno evidencetha overtimewasdther dwaysavailadle or mandatory, and no assurancethat Clinecould
handle continuous ovatime

The bankruptcy court determined that Cline could endure only work thet wasessentidly minigerid
and that she suffered fromthe dress of increased respongihility due to alack of sdf-confidence. While
there was no evidence that the debtor was dinicaly disabled or maadjusted, the bankruptcy court
expresdy found that Cline wasnat fit for the higher regponsihility and higher paying postionsshetried and
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then left. There is no reason to view the trid court’s findings as unrdiable merdly because no expert
evidence was introduced. The record offers no reason to suggest that the bankruptcy court mede its
decisonwithout due congderation. The bankruptcy court took evidence, judged the debtor’ s credibility,
and gpplied the proper totdity of the circumdances test. Its finding of undue hardship is not clearly
€rroneous.

Itisnot our placeto re-evaduate the evidence, especiadly when the proper legd test was gpplied.
Inthiscase, the bankruptcy judge properly cited and goplied thetotdlity of the circumstancestest for undue
herdship st forth by the Eighth Circuit in Andrews, andin our recent opinionin Andresen. The bankruptcy
court carefully andyzed the debotor’ scurrent and futurefinandid resources, reesonadleliving expenses, and
any other rdevant facts or drcumdances. It wasin a pogtion to determine Cling' s credibility, and its
condusion is not unsupported by the record.

Ina case like this that could be condrued ether way, we are not a liberty to second guess the
bankruptcy court' s findings. We areto look for dear error only, and there is nothing dearly erroneous
about the court’ sruling in this case

While the court gppears to have underestimated Cling's monthly income by $154, it is of no
momeant because the bankruptcy court did not rdy exdusvey on Cling slimited income earning capecity,
and because her expenses are probably underestimated. The court expresdy decided that Cline slack of
sdf-confidence was the reason that she could not maintain higher paying employment.  Indesd, the
transcript of the procesdings suggests atearful and at times shameful debtor. The court did not let Cline
win an undue hardship discharge because she valuntarily limited her earning capadity. Insteed, the court
found thet the Cline was unabl e to maintain ajob thet paid ahigher income.

In addition, the court’s determination of undue hardship would survive dear error review even
without the dement of the Cling sfragile ressance to sressful work because her finendd Stuation done
is highly precarious An inevitable future car payment, the tax debt payments and the fact that her
expenseswere dreedy esimated minimaly render what gopearsto be a$320 monthly surplusmorelikely

2 See Anderson v. City of Bessemer, 470 U.S. 564, 575 (1985) (holding that only the trial
judge can be aware of the variationsin demeanor and tone of voice that bear so heavily on the listener’s
understanding of and bdlief in what was said).




to be bardy enough to meke ends meet. The bankruptcy court'scondusion that Clinewill never beable
to afford payments on her sudent loans, not even a $283 amonth oread out over thirty-fiveyearsonthe
income contingent repayment plan, is not dearly eroneous  She has never been adle to &ford the
payments, and even if her incomeincreases dightly over the years, o will her expenses, and shewill likdy
not be able to afford the paymentsin the future ether.

Fndly, going over Cling s expenses dallar for dollar in order to find every possble way to boost
asurplusis nat reesonable given thet the overdl totd remains firmly minima.  There are no luxuries to
reducein this case; it cannot be dear error for the bankruptcy court to havefailed to require the debtor to
abandon $25 amonth in charitable donetions or to obtain aroommeate to share expenses with her for the
next thirty-five years.

CONCLUSION
The judgment of the bankruptcy court determining thet the debtor’ s debt to the defendant is not
excepted from her dischargeis afirmed.

SCHERMER, Bankruptcy Judge dissenting
STANDARD OF REVIEW
The mgority correctly Satesthat determination of undue hardship is afactud determinaion and
isreversble only for deer error. Andresen v. Neb. Sudent Loan Program, Inc. (In re Andresen), 232

B.R. 127, 128 (B.A.P. 8" Cir. 1999). | bdieve the mgority incorrectly gpplies the dearly erroneous
gandard and, therefore, | repectfully dissent.

DISCUSS ON

Pursuant to Section 523(&)(8) of the Bankruptcy Code, astudent loan obligetionisexcepted from
discharge “unless excepting such delat from discharge. . . will impose an undue hardship on the debtor and
the debtor’ sdependents” 11 U.S.C. 11523(g)(8). Thedebtor bearstheburden of proving unduehardship
by a preponderance of the evidence. Woodcock v. Chemica Bank, NY SHESC (In re Woodcock), 45
F.3d 363 (10" Cir. 1995); Andrews V. SD. Sudent L oan Assistance Corp. (In re Andrews), 661 F.2d
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702, 704 (8th Cir. 1981); Sandfussv. U.S. Dept. of Educ. (Inre Standfuss), 245B.R. 356, 359 (Bankr.
E.D. Mo. 2000); Kopf v. U.S. Dept. of Educ. (InreKopf), 2000 WL 249245, *2 (Bankr. D. Me. 2000),
ating Groganv. Garner, 498 U.S. 279, 287 (1991); Clark v. U.S Student Aid Funds Inc., 240 B.R. 758,
761 (Bankr. W.D. Mo. 1999).

Congress intent in excepting student loansfrom discharge was dear: Congresswanted to prevent
the " undesarving student borrower from abusing thebankruptcy process” Andresenv. Neb. Student L oan
Program, Inc. (In re Andresen), 232 B.R. 127, 130 (B.A.P. 8" Cir. 1999). Congressdid not, however,
define undue hardship.  As the mgority correctly points out, in the Eighth Circuit, the test for undue
herdship requires an inquiry into the totdity of crcumstances with spedid atention to the debtor’ s current
and future finencid resources, the necessary reasonable living expenses for the debtor and the debtor’s
dependents, and any other drcumdiances unique to the particular bankruptcy case. Andrews v. S.D.
Sudent L oan Assgance Corp. (Inre Andrews), 661 F.2d 702 (8th Cir. 1981); Andresenv. Neb. Student
Loan Program, Inc. (In re Andresen), 232 B.R. 127, 139-40 (B.A.P. 8" Cir. 1999).

The Appdlant argues that the bankruptcy court erred ingoplying thetotdity of drcumdtancestest
to the Debtor’ sStuation and in determining thet excepting theloan from discharge would impose an undue
hardship on the Debtor. | agree with the Appdlart.

|. The Debtor's Current and Future Financid Resources

Thebankruptcy court erred whenit found the Debtor’ sgrassmonthly incometo be $1,979.00and
her monthly take home pay to be $1,424.88. At trid, the Debotor introduced into evidence her pay Sub
for regular pay for September, 1999, and her pay subs for overtime pay for September, October, and
November, 1999. (F.’sEx. 6.) Her regular pay sub dearly indicatesthat her gross pay for September,
1999, was $2,078.00 and that her net pay was $1,578.08. Furthermore, her overtime pay stubsindicate
gross and net overtime pay for September, 1999, of $83.92 and $76.66, repectively, gross and net
overtime pay for October, 1999, of $71.93 and $65.71, and gross and net overtime pay for November,
1999, of $311.70 and $284.73. The Debtor earned on average $142.35 net overtime pay for eech month
for which evidence was provided. No testimony was presented to contradict these amounts. When the
average net overtime pay is added to the Debtor’ s regular monthly net pay, her totd monthly take home
pay is $1,720.43. The bankruptcy court understated the Debtor’s monthly net pay by $295.55. This
additiona monthly incomeissufficient to enadlethe Debtor to repay her sudent loan obligationto Appd lant

7



a the rate of $283 per month under the income contingent repayment plan offered by the Appdlant. The
bankruptcy court’ sfallure to consder the Debtor’ s take home pay as evidenced by her pay subs — the
maost accurate evidence of her current rate of pay — isdear error mandating reverd.

Furthermore, when determining the Debtor’ scurrent and futurefinandid resources, the bankruptcy
court did not takeinto account the fact thet the Debtor has voluntarily chosen to minimize her income. The
Debtor cannot voluntarily reduce her income and then seek a discharge of her student loan delot as an
undue hardship. U.S. Dept. of Educ. v. Rose(InreRose), 227 B.R. 518, 525 (W.D. Mo. 1998); Hedey
v. Mass Higher Educ. (InreHedey), 161 B.R. 389, 394-95 (E.D. Mich. 1993);® Lenmanv. N.Y. Higher
Educ. Serv. Corp., 226 B.R. 805, 808 (Bankr. D. VVt. 1998). Themgority determinesthat thebankruptcy
court properly found that the Debtor was unableto maintain ajob that paid more than her present job and
therefore condudes that the Debtor did not voluntarily limit her income. | disagree. The Debtor dearly
voluntarily left severd jobswhich paid morethan her current job:# In addition, themgjority failsto address

3The Hedley court goplied the Brunner totdity of circumstancestest, under which it
mechanically tested the debotor’ s economic Stuation to determineif the debtor could repay her sudent
loan obligations. The court conduded that the debtor hed failed to maximize her income and therefore
would not be discharged from her sudent loan obligations as an undue hardship. The Eighth Circuit
Bankruptcy Appdlae Pand has noted that the “ Brunner test and the Andrews test are Smilar, with the
contralling [in the Eighth Circuit] Andrewstes Smply dlowing a broader condderation of the caseand
any factors specific to agiven debtor’ s particular Stuation.” Andresen v. Neb. Student Loan Program,
Inc. (Inre Andresen), 232 B.R. 127, 140 (B.A.P. 8" Cir. 1999). Inlight of thisingtruction, it is
gopropriate for this court to seek guidance from other courts gpplication of the economic prong of the
Brunner tegt in evauating the debtor’ s finendia resources and necessary reasonable living expenses
under the Andrews test.

“On anumber of occasions the Debtor atempted employment with greater responsibility and
grester pay than her present pogtion. For example, shetook a postion as an efficiency case manager
for DFSfor gpproximetdy four months, she took a pasition with the disahility determinetions
department for goproximatdy nine months, and she took apogtion a adrug renahilitation center. The
position as the efficiency case manager paid $100 to $200 per month more than her present position.
In each indance, the Debtor voluntarily |eft the dternate employment to return to her present position as
acae manager. According to the Debtor, the dternate positions she atempted were “too high sress
for [her],” yet she has never been diagnosed with alearning disahility or other medicd condition which
impects her ability to perform ajob. (Tr. & 17-18.) The Debtor is uncomfortablein ajob other than
one reguiring Imple repetitive tasks, (Tr. & 18.), and therefore has voluntarily left severd jobswhich
did nat fal within her sdlf-imposad comfort level.




the fact that the Debtor has taken no other gepsto increase her income, uch as obtaining a second job
of amenid nature which would fit within her saif-imposed comfort leve. The Debotor has no dependents
and the record reflects no other factorswhich would prevent her from obtaining additiond employment to
supplemant her income. Alterndtively, the Delator has not sought employment in any other fiddsfor which
her kills are suited and which might pay more.

The Delator bears the burden of proving undue hardship.  The bankruptcy court erred when it
equated the Debtor’s present vduntaily limited income with the Debtor’s present and future finencid
resources without holding the Debtor accountable for the available options for an individud with the
Debtor’ seducationd background and job skillstoincrease her income even if she continuesto limit hersdf
to jobs within her saf-imposed comfort leve.

[I. The Debtor’s Necessary Reasoneble Living Expenses

The mgority detlerminesthat the Debtor livesvery modestly. Thebankruptcy court found thet the
Debtor’'s monthly expenses as listed on her schedules and as supplemented by her tesimony are “both
modest and reasonable” (Mem. Op. & 7.) Whilethe Debtor’ s expenses may be modest, they must be
congdered in rdation to her income and her sudent loan obligation. The bankruptcy court erred when it
determined that the Debtor would suffer an undue hardship if required to repay her sudent loan to
Appdlant inlight of her monthly incomeand expenses. The Debtor lised monthly expenses of $1,424.88
on her bankruptcy schedule of current expenditures. Her schedules differed from her testimony, however.
Shetedtified to monthly expenseswhich aggregate $971.50. Such testimony induded $100 per month for
food plusan unknown amount for agpedid dit. In contradt, she listed monthly food codtsin her schedule
at $200. Additiondly, her tesimony did not address her schedul ed expenses of $20 for medica and dental
expenses, $73 for automobile insurance, $50 for recredtion, and $25 for charitable contributions. When
these scheduled expenses as well as the additiond $100 scheduled monthly food cogt are added to the
aggregete monthly expenses about which she tedtified, her monthly expensestotd $1,259.50.

The Debtor tedtified that she has made an offer to repay nondischargeable taxes owed to the
Internd Revenue Sarvice and to the State of Missouri at the rate of $50 per month eech. When these
payments are added, her monthly expenses totd $1,359.50. The Debtor’s net monthly income of
$1,720.43 exceeds her totd monthly expenses, induding her projected paymentsfor the nondischargesble



tax lighility, by $360.93 which is more that enough to fund payments under the income contingent
repayment plan offered by Appdlant.

The bankruptcy court noted that the Debtor no longer had a monthly car payment of $250 as
induded in her scheduled expenses because she had pad off the car loan, yet determined that an
“dlowance of $250.00 per month for maintenance and/or paymentsisressondble” (Mem. Op. & 7-8)
The Court’s dlowance of $250 per month did nat recognize thet the Debtor induded in her testimony
expensss of $1.30 per month for maintenance, gas andall.® (Tr. & 8.) If we assumethe bankruptcy court
was correct in determining that $250 per month is areasonable anount to spend for acar payment and/or
maintenance, the Debtor has aready tedtified to and been given credit for $130 per month for gas and
regular maintenance. If we add an additiond $120 per month to her aggregate monthly expenses (the
difference between what she tedtified to as her actud expenses and what the court deemed reasonable),
her monthly expensesaggregate $1,479.50. Whenthisamount issubtracted from the Debtor’ snet monthly
pay of $1,720.43, she has a monthly surplus of $240 which could be used to repay her student loan
obligation.®

While the Debtor' s monthly surplus under this andysisis $42 dhy of the $283 needed to meke
payments under the income contingent repayment program, this andysis has not taken into congderation
the reasonableness of monthly expenses of $30 for cable, $50 for recregtion, and $25 for charitable
contributions, whichif diminated from her budget woul d provide the Debtor with additiond surplusof $106
per month. Such surplusis more then aufficient to fund repayment of Debtor’ s sudent loan obligation to

*These cogts do not include the $11 per month she spends on persond property taxes, the
$2.50 per month cogt of maintaining her driverslicense, nor the $73 per month she pays for automaobile
insurance. If these cogts are added to the permitted $250 for car payment and/or maintenance, her
actud monthly expenses rdated to her vehide totd $336.50.

°See Kopf v. U.S. Dept. of Educ. (In re Kopf), 2000 WL 249245 (Bankr. D. Me. 2000). In
Kopf, the court refused to discharge the debtor’ s scheduled student loan obligation of $14,761.82
where the debtor’ s monthly income exceeded her monthly expenses by $66. The court noted thet the
debtor’s budget did not incdlude any car payment, that she pays $80 per month for trangportation
expenses and $26 per month for insurance, thet her car has 170,000 miles on it, and that the debtor
anticipates additiond trangportation expensesin the near future, given the age and wear and tear on the
vehide. Nonethdess, the court refusad to discharge the delot nor did it give the debtor any credit in her
budget for a car payment which would undoubtedly be needed in the neer future
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Appdlant under the income contingent option, leaving the Debtor $63 per month discretionary incometo
gpend as she seesfit.

Theintent hereisnot to dictate how the Debtor should spend her money; however, | must notethat
she bears the burden of proving undue hardship. The bankruptcy court erred when it conduded thet the
Debtor met that burden. The Debtor failed to demondirate that her necessary reasonable living expenses
are uch tha she will face an undue hardship if required to repay her sudent loan.

[11. Other Circumstances Unique to Debtor’ s Bankruptcy Case

The bankruptcy court found that the Debtor “ gppearsto be uncomfortablewith any postionwhere
her tasks are anything other than repetitive and miniderid,” (Mem. Op. a 3), and concluded thet the
Debtor is“totdly lacking in sdf-confidence” (Mem. Op. a 7-8.) The bankruptcy court found thet each
time the Deltor attempted a job which involved discretion or decison making responghilities, she was
“unable to adequately perform such tasks” (Mem. Op. a 3-4.) Nowhere doesthe record indicate thet
the Debtor was unable to perform any of the higher-paying jobs she atempted. She was never fired or
asked to leave any of thesejobs To the contrary, sheleft each job of her own accord. Undoubtedly the
bankruptcy court was correct in determining thet the Debtor lacks sdf-confidence: | do not dispute thet
finding nor do | quedtion thetrid court’s determination thet the witnesswas credible. However, alack of
sdf-confidence does not conditute a unique crcumgance which contributes to or establishes undue
hardship under Section 523(3)(8) of the Bankruptcy Code. Lehmanv. N.Y. Higher Educ. Serv. Corp.,
226 B.R. 805, 808 (Bankr. D. Vt. 1998)(hedthy, unmarried thirty-four year old withno dependentswas
not entitled to an undue hardship discharge based on his testimony that he terminated a job due to
“gpparent work-rdaed mentd dress’).

The bankruptcy court noted that under the income contingent repayment program offered by
Appdlant, the Debtor would haveto make paymentsfor in excess of thirty-fiveyearsto pay off her sudent
loan. Themgarity pointsout that the Debtor would be seventy years old when she pays off her loan under
thisdternative’ The Debtor opted to invest in an education. Yes, shewill be paying for that education

"The mgority notes that the Debtor has made only two payments toward her student loan
obligation inten years. Had she made payments when they became due, or even patid payments the
repayment period would be subgtantidly shorter. The Delator cannot create an undue hardship by

11



for along time; however, she will have the benefit of thet education for her entirelifetime. 1t gppearsthat
the only hardship in this case is the length of repayment; however, the length of repayment does not
establishundue hardship. See, eg. Kopf v. U.S. Dept. of Educ. (InreKopf), 2000 WL 249245 (Bankr.
D. Me. 2000).2

The bankruptcy court aso noted that the Debtor “ obtained an educationtheat was not worthwhile
to her finenadly.” (Mem. Op. & 9.) The court should not congder the debtor’s choice of educaion in
deciding whether to dischargealoan. Therisk of marketability of the sudent’ s selected education should
be borne by the sudent, not the lender. Otherwise, lendersmight beforced to limit education loansto the
pursuit of what the lender percaives as marketable degrees and “ sudents might find it impossible to gat
Sudent loansto sudy art history or philosophy.” Mdtonv. N.Y. State Higher Educ. Serv. Corp. (Inre
Mdton), 187 B.R. 98, 104 (Bankr. W.D.N.Y. 1995). Furthermore, thisis not the case of an individud
who borrowed money to atend an unaccredited trade school. The Debtor earned an undergraduate
degree from an accredited college and a postgraduate degree from an accredited university.

The *other drcumgtances’ which courts have generdly recognized in determining undue hardship
are budgetary condraints which are beyond the debtor’ s control and which usudlly result from physcd or
mentd disability of the debtor or the debtor's dependents. See, eg., Andrews v. SD. Student Loan
Assgance Corp. (In re Andrews), 661 F.2d 702 (8th Cir. 1981); Andresenv. Neb. Student Loan
Program, Inc. (In re Andresen), 232 B.R. 127, 139-40 (B.A.P. 8" Cir. 1999). The Debtor isahedthy
thirty-four year old with no dependents. Hedey v. Mass Higher Educ. (In re Hedley), 161 B.R. 389,
391(E.D. Mich. 1993)(undue hardship discharge denied for hedlthy, unmarried twenty-eght year old with
no dependents); Lehmen v. N.Y. Higher Educ. Serv. Corp., 226 B.R. 805, 808 (Bankr. D. Vt.

faling to make payments for ten years and then complain that the repayment period istoo long.

8In Kopf, the court refused to discharge the debitor’ s scheduled student loan obligation of
$14,761.82 where the debtor’ s monthly income exceeded her monthly expenses by $66. The student
loan creditor’ s palicies permit the debtor to gpply for an amended decd erated repayment schedule
basad on monthly income and expenses. Under the plan, if the delator weere unable to make monthly
payments, her payment would be st & zero. While the Kopf record does not reflect the rate & which
interest accrues on the $14,716.82 loan baance, it is dear that with amonthly payment ranging from
zero (the minimum payment) to $66 (the amount of debtor’s budget surplus), the debtor would not be
ableto retire the sudent loan indebtedness for an extended period of time, if ever. Nonethdess the
Kopf court refused to discharge the loan as an undue hardship.
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1998)(undue hardship discharge denied for hedthy, unmarried thirty-four year old with no dependents).
She hasfalled to establish any unique crcumstances whichwould justify the discharge of her sudent loan
obligation to Appdlart.

CONCLUSION

The mgority notesthet it is not the place of the gppdlate court to re-evduae the evidence: This
istrue. The gppdlate court’sroleis not to second guessthetrid judge but rether to review the record to
determine if the evidence supportsthe trid court’ s condusions.

The mgority condudes that the bankruptcy court properly cited and gpplied the totdity of
drcumgtances test for undue hardship. While | agree that the bankruptcy court cited the proper test for
undue hardship, | disagree with the mgority’ s condusion that the bankruptcy court properly gpplied thet
test. It istherole of the gppdlate court to determine whether the evidence supports the trid court’'s
condusion. Where dear eror exids, the gopdlate court must reverse the trid court. | condude thet the
evidence does nat support afinding of undue hardship, that the Debtor has failed to meet her burden of
egablishing undue hardship under Section 523(a)(8) of the Bankruptcy Code, and that the bankruptcy
court dearly erred when it determined that the Debtor’ s sudent Ioan obligetion to Appellant should not be
excepted from discharge becauseto do so would imposean undue hardship. Accordingly, | would reverse
the order of the bankruptcy court.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE PANEL FOR THE
EIGHTH CIRCUIT
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